IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

JAMES ARTHUR BIGGINS,
Petitioner,

V. Civil Action No. 99-188-GMS
THOMAS L. CARROLL, Warden, and
ATTORNEY GENERAL OF THE
STATE OF DELAWARE,

Respondents.
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MEMORANDUM AND ORDER

Following a jury trial in the Delaware Superior Court, James Arthur Biggins was
convicted of unlawful sexual intercourse, assault, and unlawful imprisonment. He was sentenced
to thirty years in prison, and is incarcerated at the Delaware Correctional Center in Smyrna,
Delaware. Biggins has filed with the court a petition for a writ of habeas corpus pursuant to 28

U.S.C. § 2254. For the following reasons, the court will deny Biggins’ petition.

L. BACKGROUND

In September 1996, James Biggins shared an apartment in Milton, Delaware, with Lynn
Rios, a woman with whom he was romantically involved. On the night of September 23, 1996,
another couple visited Biggins and Rios at their apartment, and the two couples drank beer and
smoked crack cocaine. According to Rios, after the other couple left about midnight, Biggins
forced her to have sexual intercourse with him three times without her consent, hit her in the

head with a brick and a stick, and shoved her face into a pile of dirt. Rios suffered multiple



bruises and a fractured nose. Rios also alleged that Biggins would not let her leave the
apartment until the next morning, when she ran to a nearby police station. Biggins
acknowledged having sexual intercourse with Rios, but denied forcing her to have sex or striking
her.

Based on these events, a Milton police officer obtained a warrant for Biggins’ arrest.
Authorities in Salisbury, Maryland, arrested Biggins on September 27, 1996, where he remained
in custody until he was extradited to Delaware on January 15, 1997. By information dated
March 17, 1997, the Delaware Attorney General charged Biggins with three counts of unlawful
sexual intercourse, two counts of possession of a deadly weapon during the commission of a
felony, assault, and unlawful imprisonment.

On August 28, 1997, a jury in the Delaware Superior Court found Biggins guilty of three
counts of unlawful sexual intercourse in the second degree, one count of third degree assault, and
one count of unlawful imprisonment in the second degree. The Superior Court sentenced
Biggins on October 17, 1997, to thirty years in prison followed by decreasing levels of
supervision. On direct appeal, Biggins urged appellate counsel to raise a host of errors.

Counsel, however, challenged only the prosecutor’s closing statements. (D.I. 37, Opening Br. in
No. 468, 1997.) The Delaware Supreme Court concluded without explanation that “no plain
error occurred during the course of the State’s summation at trial,” and affirmed Biggins’
convictions. Biggins v. State, No. 468, 1997, 1999 WL 1192332 (Del. Nov. 24, 1999).

On February 24, 1999, while his direct appeal was pending, Biggins filed in this court a
petition for federal habeas corpus relief. The respondents filed an answer, asking the court to

dismiss the petition for failure to exhaust state court remedies. In the meantime, after his direct



appeal concluded, Biggins pursued state court remedies by filing a motion for postconviction
relief pursuant to Rule 61 of the Superior Court Rules of Criminal Procedure. In denying
Biggins’ Rule 61 motion, the Superior Court ruled that each of his claims, except his claims of
ineffective assistance of counsel, was procedurally barred. Biggins v. State, Cr. A. No. S97-01-
0376 (Del. Super. Ct. Feb. 25, 2000). The Superior Court also ruled that Biggins’ claims of
ineffective assistance consisted of a list of twenty-eight conclusory allegations that did not
warrant relief. The Delaware Supreme Court agreed and affirmed the denial of postconviction
relief. Biggins v. State, No. 118, 2000, 2000 WL 1504868 (Del. Sept. 26, 2000). On November
16, 2000, Biggins filed in the Superior Court a motion for judgment of acquittal or new trial,
which the Superior Court treated as a second Rule 61 motion. The Superior Court denied the
motion on the ground that each of Biggins’ claims was procedurally barred, and the Delaware
Supreme Court affirmed. Biggins v. State, No. 17,2001, 2001 WL 760859 (Del. May 18, 2001).
At the conclusion of Biggins’ state court proceedings, this court ordered supplemental
briefing because it appeared that dismissal for failure to exhaust was no longer appropriate. As
instructed, the respondents filed a supplemental answer on March 14, 2002, in which they argue
that the claims raised in Biggins’ original petition are procedurally barred. Biggins in turn filed
a “Supplemental Brief,” (D.I. 43), in which he raises many claims not presented in his original

petition.’

! In a letter dated April 25, 2002, Biggins asks the court to review this matter based

on his supplemental brief, which the court treats as an amended petition. Although Biggins did
not request leave to raise these new claims in an amended petition, the court is reluctant to refuse
to consider them. If the court had dismissed Biggins’ original petition without prejudice for
failure to exhaust, which apparently would have been appropriate in 1999, he could have raised
his old and new claims in a subsequent petition timely filed after exhausting state court remedies.
See Christy v. Horn, 115 F.3d 201, 208 (3d Cir. 1997). It would be unfairly prejudicial not to

3



II. GOVERNING LEGAL PRINCIPLES
A. Exhaustion and Procedural Default
Pursuant to the federal habeas statute:

An application for a writ of habeas corpus on behalf of a person in custody
pursuant to the judgment of a State court shall not be granted unless it appears that —

(A) the applicant has exhausted the remedies available in the courts of the State;
or

(B)(1) there is an absence of available State corrective process; or (ii)

circumstances exist that render such process ineffective to protect the rights of the

applicant.

28 U.S.C. § 2254(b)(1). Grounded on principles of comity, the requirement of exhaustion of
state court remedies ensures that state courts have the initial opportunity to review federal
constitutional challenges to state convictions. Werts v. Vaughn, 228 F.3d 178, 192 (3d Cir.
2000), cert. denied, 532 U.S. 980 (2001).

To satisfy the exhaustion requirement, “state prisoners must give the state courts one full
opportunity to resolve any constitutional issues by invoking one complete round of the State’s
established appellate review process.” O’Sullivan v. Boerckel, 526 U.S. 838, 844-45 (1999).
Although a state prisoner is not required to “invoke extraordinary remedies,” he must fairly
present each of his claims to the state courts. Boerckel, 526 U.S. at 845, 848. A claim raised in

a federal habeas petition has been fairly presented if it is “the substantial equivalent of that

presented to the state courts” and if the state court has “available to it the same method of legal

consider each of his claims, both old and new, in light of the severe restrictions on filing second
or successive habeas petitions. See 28 U.S.C. § 2244(b). While the court disfavors Biggins’
failure to comply with applicable rules, the court will assess each of his claims, as articulated in
his supplemental brief, without requiring any further responses. For purposes of the current
analysis, the court will refer to Biggins’ supplemental brief as his amended petition.
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analysis as that to be employed in federal court.” Werts, 228 F.3d at 192 (quoting Lambert v.
Blackwell, 134 F.3d 506, 513 (3d Cir. 1997)). Generally, federal courts will dismiss without
prejudice claims that have not been fairly presented to the state courts, thereby allowing
petitioners to exhaust their claims. Lines v. Larkins, 208 F.3d 153, 159-60 (3d Cir. 2000), cert.
denied, 531 U.S. 1082 (2001).

Where a state court refuses to consider a petitioner’s claims because he failed to comply
with an independent and adequate state procedural rule, his claims are considered exhausted but
procedurally defaulted. Harris v. Reed, 489 U.S. 255, 263 (1989); Werts, 228 F.3d at 192.
Federal courts may not consider the merits of procedurally defaulted claims unless the petitioner
demonstrates cause for the default and prejudice resulting therefrom, or a fundamental
miscarriage of justice. Coleman v. Thompson, 501 U.S. 722, 750 (1991); Lines, 208 F.3d at 160.

In order to demonstrate cause for a procedural default, a petitioner must show that “some
objective factor external to the defense impeded counsel’s efforts to comply with the State’s
procedural rule.” Murray v. Carrier, 477 U.S. 478, 488 (1986). A petitioner may establish
cause, for example, by showing that the factual or legal basis for a claim was not reasonably
available or that government officials interfered in a manner that made compliance
impracticable. Werts, 228 F.3d at 193. Additionally, ineffective assistance of counsel
constitutes cause, but only if it is an independent constitutional violation. See Coleman, 501
U.S. at 755. In addition to cause, a petitioner must establish actual prejudice, which requires him
to show “not merely that the errors at . . . trial created a possibility of prejudice, but that they
worked to his actual and substantial disadvantage, infecting his entire trial with error of

constitutional dimensions.” Murray, 477 U.S. at 494.



Alternatively, a federal court may excuse a procedural default if the petitioner
demonstrates that failure to review the claim will result in a fundamental miscarriage of justice.
Edwards v. Carpenter, 529 U.S. 446, 451 (2000). The miscarriage of justice exception applies
only in extraordinary cases “where a constitutional violation has probably resulted in the
conviction of one who is actually innocent.” Murray, 477 U.S. at 496. Actual innocence means
factual innocence, not legal insufficiency. Bousley v. United States, 523 U.S. 614, 623 (1998).
To establish actual innocence, a petitioner must satisfy the “extremely high burden” of showing
that it is more likely than not that no reasonable juror would have convicted him. Sweger v.
Chesney, 294 F.3d 506, 522-23 (3d Cir. 2002)(citing Schlup v. Delo, 513 U.S. 298, 329 (1995)).
“New reliable evidence is almost always required to show actual innocence.” Sweger, 294 F.3d
at 523.

B. Standards of Review

The Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”) mandates the
following standards of review:

An application for a writ of habeas corpus on behalf of a person in custody
pursuant to the judgment of a State court shall not be granted with respect to any claim
that was adjudicated on the merits in State court proceedings unless the adjudication of
the claim —

(1) resulted in a decision that was contrary to, or involved an

unreasonable application of, clearly established Federal law, as

determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable

determination of the facts in light of the evidence presented in the

State court proceeding.

28 U.S.C. § 2254(d). A federal court may issue a writ of habeas corpus under § 2254(d)(1) only

if it finds that the state court decision on the merits of a claim either (1) was contrary to clearly



established federal law, or (2) involved an unreasonable application of clearly established federal
law. Williams v. Taylor, 529 U.S. 362, 412 (2000).

Specifically, a federal court may grant the writ under the “contrary to” clause only “if the
state court arrives at a conclusion opposite to that reached by [the United States Supreme Court]
on a question of law or if the state court decides a case differently than [the United States
Supreme Court] has on a set of materially indistinguishable facts.” Id. at 412-13. The court
“must first identify the applicable Supreme Court precedent and determine whether it resolves
the petitioner’s claim.” Werts, 228 F.3d at 197 (citing Matteo v. Superintendent, SCI Albion, 171
F.3d 877, 888 (3d Cir. 1999). In order to satisfy the “contrary to” clause, the petitioner must
demonstrate “that Supreme Court precedent requires the contrary outcome.” Matteo, 171 F.3d
at 888 (emphasis added).

If the petitioner fails to satisfy the “contrary to” clause, the court must determine whether
the state court decision was based on an unreasonable application of Supreme Court precedent.
Id. Under the “unreasonable application” clause, the court “may grant the writ if the state court
identifies the correct governing legal principle . . . but unreasonably applies that principle to the
facts of the prisoner’s case.” Williams, 529 U.S. at 413. In other words, a federal court should
not grant the petition under this clause “unless the state court decision, evaluated objectively and
on the merits, resulted in an outcome that cannot reasonably be justified under existing Supreme
Court precedent.” Matteo, 171 F.3d at 8§90.

Respecting a state court’s determinations of fact, a federal habeas court must presume
that they are correct. 28 U.S.C. § 2254(e)(1). The petitioner bears the burden of rebutting the

presumption of correctness by clear and convincing evidence. Id. The presumption of



correctness applies to both explicit and implicit findings of fact. Campbell v. Vaughn, 209 F.3d

280, 286 (3d Cir. 2000), cert. denied, 531 U.S. 1084 (2001).

I11.

DISCUSSION

In his amended petition, Biggins raises the following claims for relief:

(1

)

€)

(4)

)

(6)

(7

®)

)

(10)
(11)

While in custody in Maryland awaiting extradition to Delaware, he was denied
the procedural safeguards provided by the Interstate Agreement on Detainers
(“IAD™), his right to a speedy trial, and his right to counsel. (D.I. 43 at 15-22.)

He did not voluntarily waive his right to be charged by indictment, and was thus
unlawfully prosecuted by information. (/d. at 22-24, 26.)

The Superior Court committed “plain error” in instructing the jury. (/d. at 25, 27-
28.)

The prosecutor engaged in misconduct and vindictive prosecution by allowing
witnesses to lie, vouching for the state’s witnesses, withholding evidence of Rios’
mental illness and her criminal record, and making unspecified remarks in closing
statements. (/d. at 28-41.)

The evidentiary chain of custody was broken when samples taken from his body
were left overnight at the hospital. (/d. at 42-43.)

The warrant that authorized the taking of samples from his body was unlawfully
executed. (/d. at 44-45.)

Trial counsel rendered ineffective assistance in a variety of ways in the pretrial
stage and throughout trial. (/d. at 47-54.)

Appellate counsel rendered ineffective assistance by failing to raise meritorious
issues on direct appeal. (Id. at 55.)

Certain items of evidence were never “tested” and were unfairly prejudicial. (/d.
at 56.)

All of the state’s witnesses committed perjury. (/d. at 57-58.)

He was tried before an all-white jury in violation of Batson v. Kentucky, 476 U.S.
79 (1986). (Id. at 58.)



Before addressing any of Biggins’ claims, the court must determine which are exhausted,
thereby allowing the court to review them on the merits, and which are procedurally barred from
federal habeas review. The court first examines the merits of Biggins’ exhausted claims.

A. Prosecutor’s Closing Statements

On direct appeal, Biggins raised a single claim:

The trial court committed plain error by permitting the prosecutor to make

improper remarks to the jury during closing argument by interjecting race,

repeatedly referring to the complaining witness as ‘the victim,” arousing the

jurors’ sympathy for the complaining witness, and implying the defendant had the

burden of proving why the complaining witness would lie.

(D.I. 37, Appellant’s Opening Br. in No. 468, 1997.) The Delaware Supreme Court ruled
without elaboration that “no plain error occurred during the course of the State’s summation at
trial.” Biggins, 1999 WL 1192332 at **1. Because Biggins exhausted this claim by presenting
it on direct appeal, the court may review it on the merits.

Unfortunately, Biggins has failed to inform the court of the basis for this claim. He
presents his “discussion” of this claim in two brief sentences: “Before this Court is already, [sic]
the prosecution [sic] closing argument statements [sic]. Therefore, the petitioner feel’s [sic] it
needs no better elaboration.” (D.I. 43 at 28.) He refers to nothing already before the court,
however, that discusses why he should be granted federal habeas relief based on the prosecutor’s
closing statements. He identifies no specific remarks that “so infected the trial with unfairness as
to make the resulting conviction a denial of due process.” Donnelly v. DeChristoforo, 416 U.S.
637, 643 (1974). He provides no facts which would permit the court to “weigh the prosecutor’s

conduct, the effect of the curative instructions and the strength of the evidence.” Darden v.

Wainwright, 477 U.S. 168, 182 (1986).



In other words, Biggins has failed completely to “set forth in summary form the facts
supporting” his challenge to the prosecutor’s closing statement. Rule 2(c) of the Rules
Governing Section 2254 Cases (emphasis added). His “bald assertions and conclusory
allegations” are insufficient to permit this court to assess this claim. Mayberry v. Petsock, 821
F.2d 179, 185 (3d Cir. 1987). To the extent that Biggins may be attempting to rely on the
arguments he raised on direct appeal, the court remains uninformed. Under the AEDPA’s
standards of review, the court may grant federal habeas relief only if the Delaware Supreme
Court’s decision either is contrary to, or involved an unreasonable application of, clearly
established federal law. See 28 U.S.C. § 2254(d)(1). Biggins makes no attempt to explain how
he has satisfied this standard.

In short, the court can find no merit to Biggins’ conclusory allegations respecting the
prosecutor’s closing statements. Accordingly, his request for federal habeas relief as to this
claim will be denied.

B. Ineffective Assistance of Trial Counsel

In his amended petition, Biggins alleges a host of errors by trial counsel that deprived
him of his Sixth Amendment right to effective assistance of counsel. These alleged errors are
that counsel failed to: (1) meet and communicate with Biggins; (2) investigate potential
witnesses; (3) obtain an affidavit from his employer establishing that he worked on the day of the

incidents; (4) file adequate motions to dismiss and to suppress; and (5) challenge the DNA

2 Notwithstanding, the court has reviewed the transcript of the prosecutor’s closing

statements. (D.I. 37, App. to Appellant’s Opening Br. in No. 468, 1997, at A§8-A49.) The court
can find no reason to conclude that the prosecutor’s closing statements deprived Biggins of any
constitutional right.
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report, conduct DNA research, and request funds to obtain a DNA expert. A review of the
record confirms that Biggins exhausted these claims by presenting them, albeit in a conclusory
fashion, to the state courts in his postconviction proceedings.” On postconviction appeal, the
Delaware Supreme Court stated without elaboration that Biggins had “failed to demonstrate how
he was prejudiced by any of trial counsel’s alleged errors.” Biggins, 2000 WL 1504868 at **2.

Because the state courts rejected Biggins’ claims of ineffective assistance of trial counsel
on their merits, this court’s review is confined to determining whether the state courts’ decision
either was contrary to, or involved an unreasonable application of, clearly established federal
law. See 28 U.S.C. § 2254(d)(1); Williams, 529 U.S. at 412. The clearly established federal law
governing claims of ineffective assistance is the familiar two-prong test of Strickland v.
Washington, 466 U.S. 668 (1984). See Williams, 529 U.S. at 391. Under Strickland, a defendant
claiming ineffective assistance of counsel must show (1) that counsel’s performance was
deficient, and (2) actual prejudice, i.e., a reasonable probability that, but for counsel’s errors, the
result of the proceeding would have been different. Strickland, 466 U.S. at 686, 694. With these
standards in mind, the court considers Biggins’ assertions of ineffective assistance of trial
counsel.

1. Failure to meet and communicate with Biggins

Biggins’ first complaint is that trial counsel failed to meet and communicate with him.

Unfortunately, the record is far from clear how many times counsel met or communicated with

Biggins. Biggins acknowledges that he first met with counsel in the middle of January 1997,

} In Delaware, claims of ineffective assistance are properly raised for the first time

in postconviction proceedings, not on direct appeal. See MacDonald v. State, 778 A.2d 1064,
1071 (Del. 2001); Flamer v. State, 585 A.2d 736, 753 (Del. 1990).
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then asserts that counsel “was not seen or heard from until about April 22, 1997.” (D.I. 43 at
17.) He contradicts this assertion, however, by acknowledging that he received a letter from
counsel dated March 31, 1997. (Id. at 52.) He also describes a visit that took place on or about
April 21, 1997. (Id. at 51.) He also acknowledges seeing counsel “on five other occassions
[sic],” and once on September 24, 1997. (Id. at 51.)

Based on Biggins’ submissions, the court cannot determine with any level of certainty
just how often counsel communicated with or visited Biggins. Such a determination, however, is
unnecessary. In order to establish a Sixth Amendment violation, Biggins must demonstrate that
he was prejudiced by counsel’s failure to communicate with or visit him more frequently. See
Strickland, 466 U.S. at 694. Noticeably absent from Biggins’ lengthy submissions is an
explanation of how the outcome of the proceedings would have been different if counsel had
communicated with or visited him more often. Without such a showing, Biggins’ claim of
ineffective assistance, based on trial counsel’s infrequent communications, does not provide a
basis for granting federal habeas relief.

2. Failure to investigate potential witnesses

Biggins next alleges that trial counsel rendered ineffective assistance by failing to
investigate several potential witnesses. These witnesses were: (1) William and Tracey Wiley;
(2) James Welu, the landlord and owner of the building in which Biggins and Rios lived; (3)
Sergeant Williams of the detention center in Salisbury, Maryland, where Biggins was held
pending extradition to Delaware; (4) Dr. Mike Wise, a physician who treated Rios for mental
health issues; and (5) Michelle Chandler and Keith Parker, the other couple who visited Biggins

and Rios at their apartment on September 23, 1996.
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Biggins first asserts that counsel engaged in ineffective assistance by failing to call
William and Tracey Wiley as character witnesses. Biggins states that William could have
testified respecting Rios’ unusual actions and conduct, and could have described a prior incident
where Rios allegedly destroyed the couple’s apartment when Biggins refused to purchase crack
for her. Biggins also contends that William could have testified that Rios had previously filed a
false report against Biggins for assaulting her. Biggins makes no allegation that William was
present or had any knowledge concerning the events of September 23, 1996. He does not offer
any proposed testimony from Tracey.

Whether William’s proposed testimony would have had any effect on the outcome of
Biggins’ trial is doubtful. If Rios had been presented to the jury as a model citizen, perhaps
William’s character testimony would have been important. The jury, however, knew that Rios
used crack, that her five children had been removed from her home by the state, that she had a
criminal history, and that she had previously testified falsely under oath. In light of the
information already before the jury, the court cannot conclude that Biggins suffered any
prejudice due to counsel’s failure to call William to testify as to Rios’ conduct.

Biggins next complains about counsel’s failure to subpoena James Welu, the landlord and
owner of the building in which Biggins and Rios lived. According to Biggins, Welu would have
testified as to the incident where Rios allegedly destroyed the apartment, and that he “barred”
Rios from the premises. Again, in light of the damaging testimony respecting Rios’ character
already before the jury, the court cannot find a reasonable probability that Welu’s testimony
would have had any effect on the outcome of Biggins’ trial.

Next, Biggins claims that counsel should have subpoenaed Sergeant Williams from the

13



Maryland detention center to testify. Discerning Williams’ precise proposed testimony is
difficult from Biggins’ submissions. Biggins alleges that while he was in custody at the
detention center in Maryland waiting extradition to Delaware, Rios “did appear at his place of
work on Nov. 17, 1996, under false pretense, alleging that [Biggins] was in possession [sic] her
disability check cashing card,” that she “probe[d] through [his] belongings,” and asked questions
regarding Biggins’ condition. (D.I. 43 at 51-52.) Biggins fails entirely to describe Williams’

EAN13

proposed testimony, explain how Williams is related to Biggins® “place of work,” or how
Williams’ testimony could have any effect on the outcome of his trial.

Biggins also complains of counsel’s failure to subpoena Dr. Mike Wise, who Biggins
describes as “Mrs. Rios [sic] mental health treating physician.” (/d. at 52.) Biggins asserts that
Dr. Wise could have testified as to the nature of the relationship between Biggins and Rios, that
Rios exhibited “no signs of abuse mentally or physically associated in the relationship,” and that
Rios was “viewed as being in her best mental state in treatment since meeting” Biggins. (/d.)
Biggins has not addressed whether Dr. Wise’s testimony would have been privileged and thus
inadmissible. See Del. R. Evid. 503(b).* Even if Dr. Wise’s testimony were admissible, the

court cannot find that it would have had any effect on the outcome of Biggins’ trial. Indeed, it

seems that Dr. Wise’s proposed testimony that Rios “was in her best mental state since meeting”

General rule of privilege. A patient has a privilege to refuse to disclose and to
prevent any other person from disclosing confidential communications made for
the purpose of diagnosis or treatment of the patient’s physical, mental or
emotional condition, including alcohol or drug addiction, among the patient, the
patient’s mental health provider, physician or psychotherapist, and persons who
are participating in the diagnosis or treatment under the direction of the mental
health provider, physician or psychotherapist, including members of the patient’s
family.
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Biggins could have undermined his desire to discredit Rios’ character.

Finally, Biggins names Michelle Chandler and Keith Parker, the other couple who visited
Biggins and Rios on September 23, 1996, as witnesses that counsel should have investigated.
Biggins himself notes, however, that Chandler and Parker testified at trial that they did not
witness Biggins abuse Rios on September 23, 1996. (D.I. 43 at 52.) Biggins proposes
absolutely no other testimony that Chandler and Parker could have provided if counsel had
investigated them more fully.

For these reasons, the court finds that Biggins’ allegations respecting trial counsel’s
failure to interview, investigate, or call potential witnesses fail to satisfy the Strickland standard.
Accordingly, the court will deny Biggins’ request for federal habeas relief as to these claims.

3. Failure to obtain affidavit from employer

At trial, defense counsel asked Rios on cross-examination whether Biggins was
employed at the time of the incident. She answered, “No, I don’t believe so.” Counsel then
asked whether Biggins worked the day of the incident, and Rios stated, “He was supposed to be
doing some work for the landlord in the apartment upstairs.” Finally, counsel asked whether
Biggins was employed by Atlantic Screen Company at the time, and Rios answered, “Not to my
knowledge.” (D.I. 45, Ex. H-32.) Biggins, on the other hand, testified that he had just obtained
employment at Atlantic Screening in Milton, and that he had worked from 10:00 a.m. until about
5:30 p.m. on the day of the incident. Biggins now asserts that trial counsel rendered ineffective
assistance by failing to obtain an affidavit from Atlantic Screening to verify his employment.

While an affidavit would have strengthened Biggins’ testimony and impeached Rios’

testimony on this particular point, the court cannot conclude that Biggins was prejudiced by
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counsel’s failure to obtain such an affidavit. It is undisputed that the events leading to Biggins’
convictions occurred after Chandler and Parker left on the night of September 23, 1996.
According to Biggins, the other couple arrived at about 8:00 p.m., and left between 12:30 a.m.
and 1:00 a.m. Rios testified that Chandler and Parker arrived at about 9:00 p.m. or 10:00 p.m.,
and left about midnight. Biggins has failed to explain how an affidavit demonstrating that he
was at work until 5:30 p.m. would have had any effect on the outcome of his trial, when the
events leading to his convictions occurred several hours later. For these reasons, Biggins’ claim
of ineffective assistance, based on counsel’s failure to obtain an affidavit verifying employment,
does not provide a basis for granting federal habeas relief.

4. Failure to challenge DNA report

Biggins’ next complaint respecting trial counsel is his failure to challenge the DNA
report, conduct DNA research, and request funds to obtain a DNA expert. It appears that this
claim is related to the May 29, 1997 FBI Laboratory report, a copy of which Biggins has
submitted to the court. (D.I. 46, Ex. L-4A.)

The FBI laboratory report indicates that several samples were taken from Rios, including
vaginal swabs and pubic hairs. The report also indicates that pubic hairs and blood samples were
taken from Biggins. According to the report, the DNA profile from Biggins’ blood sample
matched a DNA profile found in two of the vaginal swabs. The report also indicates that a pubic
hair found in Rios’ sample was consistent with Biggins’ pubic hair. Other results from the
examination were inconclusive.

The court cannot perceive how this laboratory report had any real effect on the outcome

of Biggins’ trial. Biggins testified at trial that he engaged in vaginal intercourse with Rios more
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than one time on the night in question. The FBI laboratory report supports Biggins’ own
testimony. Biggins has failed to explain what counsel would have discovered if he had expended
more time and resources on developing a “DNA argument,” or why the report had an effect on
the outcome of the trial. Accordingly, Biggins’ request for federal habeas relief as to this claim
will be denied.

S. Failure to file adequate pretrial motions

Biggins next challenges the pretrial motions to dismiss and to suppress that trial counsel
submitted on his behalf. While he acknowledges that counsel filed both a motion to dismiss and
a motion to suppress, Biggins contends that these motions were inadequate.

Biggins’ motion to dismiss was based on an alleged violation of his right to be brought to
trial within 120 days of his arrival back in Delaware, as provided by the IAD, 11 Del. Code
Ann., tit. 11, § 2543(c). (D.I. 44, Ex. A-17.) After a hearing, the Superior Court found that the
120-day period of § 2543(c) did not apply, and denied the motion to dismiss.

Although Biggins disagrees with the Superior Court’s decision, he offers nothing that
counsel could have argued that might have caused the Superior Court to grant the motion. The
statute itself states that the 120-day limit of § 2543(c) applies where a detainer has been lodged
against a prisoner “who is serving a term of imprisonment in any party state.” 11 Del. Code
Ann., tit. 11, § 2543(a). Here, Biggins was not serving a term of imprisonment in Maryland,’ nor

did the Delaware authorities lodge a detainer against him. It is plain from the record that Biggins

> The court acknowledges Biggins’ argument that he had an outstanding violation

of probation charge against him in Maryland, and that Maryland thus had authority to hold him
in custody regardless of the pending Delaware charges. Even if this is true, Biggins has failed to
offer any evidence that he was in custody based on any Maryland sentence.

17



was arrested in Maryland as a fugitive based on the pending Delaware charges. Under these
circumstances, the court cannot conceive what argument counsel could have presented that
would have induced the Superior Court to grant the motion to dismiss.

Biggins also faults counsel’s motion to suppress the results of the FBI laboratory report.
(D.I. 46, Ex. L-2A and L-3A.) Apparently, Biggins asked counsel to move to suppress the report
based on the evidentiary chain of custody, as well as the alleged unlawful execution of the
warrant authorizing the taking of samples from his body. Instead, in the motion to suppress,
counsel argued that the FBI laboratory report was irrelevant, inconsistent, and inconclusive.

(Id.)

The court need not determine whether counsel’s motion to suppress was inadequate, as
Biggins alleges, or whether it would have been granted if counsel had raised Biggins’ proposed
arguments. As explained above, whether Biggins and Rios engaged in sexual intercourse was
not an issue at trial — Biggins himself testified that he engaged in vaginal intercourse with Rios
more than once on the night of September 23, 1996. Even if the FBI report had been suppressed,
the undisputed fact remained that Biggins engaged in intercourse with Rios. For this reason, the
court cannot find that Biggins was prejudiced by counsel’s failure to convince the Superior Court
to suppress the FBI laboratory report.

C. Ineffective Assistance of Appellate Counsel

On direct appeal, Biggins was originally represented by his trial attorney, Steve
Callaway, who filed a “no merits” brief on appeal and moved to withdraw. The Delaware
Supreme Court allowed Callaway to withdraw, but found that Biggins’ appeal was not “totally

devoid of at least arguably appealable issues,” and appointed Rosemary Betts Beauregard to
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represent him. Biggins, No. 468, 1997 (Del. Dec. 9, 1998). Beauregard and Biggins discussed,
but apparently did not agree upon, the issues to be raised on appeal. Before she completed his
opening brief, however, Beauregard was appointed to the Court of Common Pleas for Sussex
County. The Superior Court then appointed A. Dean Betts, Jr., to represent Biggins on appeal.

Due to his heavy caseload, Betts hired attorney John G. Russell to prepare Biggins’
opening brief and appendix. Russell concluded that the only meritorious issue to raise on direct
appeal was the one challenging the prosecutor’s closing statements, as described above. In
reaching this decision, Russell considered several issues, including the ones Biggins wanted to
pursue. (D.I. 44, Letter of June 23, 1999, from Russell to Betts.) Russell specifically rejected
Biggins’ IAD and speedy trial claims as “weak.” He also considered Biggins’ claim based on
the waiver of indictment, but noted that a waiver of indictment form apparently signed by
Biggins was contained in the record. Russell noted that Biggins could raise claims of ineffective
assistance of trial counsel in postconviction proceedings following direct appeal. Betts then
submitted Biggins’ opening brief raising only the claim challenging the prosecutor’s closing
statements.

Biggins now alleges that each of his three appellate attorneys rendered ineffective
assistance by failing to raise meritorious issues on direct appeal. He properly raised this claim to
the state courts in his postconviction proceedings, thereby satisfying the exhaustion requirement.
Because the state courts rejected this claim on the merits, this court’s review of this claim is
again limited to determining whether the state courts’ decision either was contrary to, or
involved an unreasonable application of, the Strickland standard. 28 U.S.C. § 2254(d)(1). In

rejecting Biggins’ claim, the Delaware Supreme Court correctly articulated the Strickland
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standard, and stated without elaboration that Biggins had “failed to demonstrate that appellate
counsel’s decision to raise only the issue of the State’s closing argument on appeal was
professionally unreasonable.” Biggins, 2000 WL 1504868 at **2.

Discerning the precise bases for Biggins’ claims is problematic. At one point, he states
that each appellate attorney was hindered by a conflict of interest. (D.I. 43 at 55.) He correctly
cites Cuyler v. Sullivan, 446 U.S. 335 (1980), for the proposition that a defendant can establish a
Sixth Amendment violation by showing that defense counsel was actively representing
conflicting interests, and that the conflict had an adverse effect on counsel’s performance. /d. at
350. He fails, however, to describe any kind of conflict whatsoever, or to explain how any
attorney’s performance was actually hindered due to a conflict.

Otherwise, the factual basis of Biggins’ claims is unclear. Apparently, he believes that
Callaway rendered ineffective assistance by filing a “no merits” brief to the Delaware Supreme
Court. He also suggests that Beauregard rendered ineffective assistance because she lacked
familiarity with the facts of his case and had not formed any issues for appeal. He complains
that Betts rendered ineffective assistance by allowing Russell to form the issues for appeal, and
by refusing to present each and every one of Biggins’ proposed claims.

To the extent that Biggins complains of ineffective assistance from Callaway and
Beauregard on direct appeal, his claim lacks any arguable legal merit. Neither Callaway nor
Beauregard prepared Biggins’ opening brief. The record is clear that Callaway and Beauregard
were relieved of their obligations to represent Biggins long before his opening brief was filed.
Obviously, an attorney who did not frame the issues for appeal cannot render ineffective

assistance by failing to raise meritorious claims.
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To the extent that Biggins challenges Betts’ decision to raise only one issue on appeal,
this claim does not provide a basis for finding that Biggins’ Sixth Amendment right to effective
assistance of counsel was violated. The Delaware Supreme Court concluded that Biggins had
failed to demonstrate that Betts’ decision was professionally unreasonable. Biggins, 2000 WL
1504868 at **2. Biggins in turn has failed to demonstrate to this court that the state court’s
decision either was contrary to, or involved an unreasonable application of, the Strickland
standard.

It is well established that the Sixth Amendment does not encompass the right of a
criminal defendant “to compel appointed counsel to press nonfrivolous points . . . if counsel, as a
matter of professional judgment, decides not to press those points.” Jones v. Barnes, 463 U.S.
745,751 (1983). As the United States Supreme Court has acknowledged, “[a] brief that raises
every colorable issue runs the risk of burying good arguments . . . in a verbal mound made up of
strong and weak contentions.” Id. at 753. In general, “only when ignored issues are clearly
stronger than those presented, will the presumption of effective assistance of counsel be
overcome.” Ellis v. Hargett, F.3d _, No. 00-6358, 2002 WL 2005892, *4 (10th Cir. Sept. 3,
2002).

Here, the record demonstrates that Russell considered each of Biggins’ issues, and
explained to Betts why those issues should not be pursued on direct appeal. Betts apparently
agreed with Russell, and submitted Biggins’ opening brief raising only the issue respecting the
prosecutor’s closing statements. Biggins has provided the court with no evidence, nor is it
apparent from the record, that Betts’ performance was deficient in this regard. See Eagle v.

Linahan, 279 F.3d 926, 937 (11th Cir. 2001). Under these circumstances, the court cannot
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conclude that the Delaware Supreme Court’s rejection of this claim is contrary to, or involved an
unreasonable application of, federal law.

For these reasons, the court will deny Biggins’ request for federal habeas relief based on
his claim of ineffective assistance of appellate counsel.

D. Procedurally Barred Claims

A review of the state court records confirms that Biggins presented each of his remaining
claims to the Superior Court in his motion for postconviction relief, albeit in a cursory fashion.
The Superior Court ruled that these remaining claims were procedurally barred by Rule 61(i)(3)°
because Biggins did not present them on direct appeal. On postconviction appeal, the Delaware
Supreme Court agreed and affirmed. Biggins, 2000 WL 1504868 at **2. The state courts’
decision not to review these claims rests solely on Rule 61(i)(3), which is an independent and
adequate state procedural ground. See Gattis v. Snyder, 46 F. Supp. 2d 344, 367 (D. Del. 1999),
aff'd, 278 F.3d 222 (3d Cir. 2002). Accordingly, this court may not consider the merits of
Biggins’ remaining procedurally defaulted claims unless he demonstrates cause for the default
and prejudice resulting therefrom, or a fundamental miscarriage of justice. Coleman, 501 U.S. at
750.

Biggins alleges that his procedural default was due to the ineffective assistance of

appellate counsel by refusing to raise these claims on direct appeal. Ineffective assistance of

Procedural Default. Any ground for relief that was not asserted in the
proceedings leading to the judgment of conviction, as required by the rules of this
court, is thereafter barred, unless the movant shows

(A) Cause for relief from the procedural default and

(B) Prejudice from violation of the movant’s rights.

Super. Ct. R. Crim. P. 61(1)(3).
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counsel may constitute cause for a procedural default, but only if counsel’s deficiencies rise to
the level of an independent Sixth Amendment violation. See Coleman, 501 U.S. at 755. For the
reasons previously described, the court has concluded that Biggins’ allegations of ineffective
assistance of appellate counsel do not give rise to a violation of the Sixth Amendment.” It
follows that these allegations are insufficient to establish cause for his procedural defaults. In
addition, Biggins does not allege that he is actually innocent of the crimes for which he was
convicted.

In short, Biggins’ remaining claims are procedurally defaulted because he failed to raise
them on direct appeal. He has not established cause for his procedural default, nor has he
submitted new reliable evidence demonstrating that he is actually innocent. Accordingly, the

court concludes that his remaining claims are procedurally barred from federal habeas review.

IV.  CERTIFICATE OF APPEALABILITY

Finally, the court must determine whether a certificate of appealability should issue. See
Third Circuit Local Appellate Rule 22.2. The court may issue a certificate of appealability only
if the petitioner “has made a substantial showing of the denial of a constitutional right.” 28
U.S.C. § 2253(c)(2). To satisfy this standard, a petitioner must “demonstrate that reasonable
jurists would find the district court’s assessment of the constitutional claims debatable or
wrong.” Slack v. McDaniel, 529 U.S. 473, 484 (2000).

Here, the court has concluded that Biggins’ exhausted claims lack merit, and that his

remaining claims are procedurally barred. The court is persuaded that reasonable jurists would

7 See supra, Part I11.C.
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not find these conclusions debatable or wrong. Biggins has, therefore, failed to make a
substantial showing of the denial of a constitutional right, and a certificate of appealability will

not be issued.

V. CONCLUSION
For the foregoing reasons, IT IS HEREBY ORDERED THAT:

(1) James Arthur Biggins’ petition for a writ of habeas corpus pursuant to 28 U.S.C. §
2254 (D.1. 2), as amended (D.I. 43), is DENIED.

(2) The court declines to issue a certificate of appealability for failure to satisfy the
standard set forth in 28 U.S.C. § 2253(¢c)(2).

IT IS SO ORDERED.

Dated: September 13,2002 Gregory M. Sleet
UNITED STATES DISTRICT JUDGE
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