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McKELVIE, Didtrict Judge

Thisisautilitiescase. Plantiff Indeck Maine Energy, L.L.C. (Indeck) isan Illinois limited
ligbility company comprised of two member companies. One of those member companiesisa
Deaware limited ligbility company that is itself controlled by two Delaware businesstrusts. Indeck’s
other member company is alndeck Energy, Inc., an lllinois corporation. Indeck owns and operates
two dectric power plantsin Maine that are the subject of thislitigation. The two power plants are
managed by Ridgewood Power Management LLC. Defendant 1ISO New England Inc. (ISO-NE) isa
Dedaware corporation with its principa place of businessin Holyoke, Massachusetts. 1SO-NE was
created by the New England Power Pool (NEPOOL ), an organization of generators and transmitters of
energy in New England, to administer the region’s energy markets. The Federd Energy Regulatory
Commission (FERC) approved I SO-NE'’ s creation and means of operation.

Indeck filed this action in the Superior Court of the State of Delaware for New Castle County
on October 24, 2000. It alegesthat 1SO-NE breached a contract between the two for the provision
of energy at varioustimesin October 1999. The complaint dso contains related clams for breach of
an implied contract, promissory estoppel, fraud, and willful misconduct in violation of the Massachusetts
Consumer Protection Statute, Mass. Gen. Laws ch. 93A, 88 1-11. Indeck seeks to recover payment
for the energy it provided to NEPOOL in October 1999 at the price and quantity contained in abid it
submitted to ISO-NE. 1SO-NE seeks to mitigate Indeck’ s bid pursuant to the FERC-approved
market rules by which it administers the NEPOOL energy markets.

I|SO-NE removed the action to this court on November 21, 2000, claming that this court has

subject matter jurisdiction because Indeck’ s suit chalenges the NEPOOL market rules. Because |SO-



NE asserts that these market rules are afederdly approved tariff, it assertsthat the court has federd
subject matter jurisdiction. 28 U.S.C. § 1441(b). 1SO-NE then filed amotion to dismiss on
November 29, 2000. Indeck opposed the motion to dismiss and aso filed a motion to remand the
case to the Superior Court on January 2, 2001. The court heard ora argument on March 22, 2001.

Thisisthe court’s ruling on both motions.,

FACTUAL BACKGROUND

The following facts are taken from Indeck’ s complaint and the various affidavits and documents
filed in support of, or in opposition to, the parties motions. While the court will consider certain
documents, including public filings with FERC and contracts governing the operation of ISO-NE, in
addressing the motions, the consderation of these documents will not convert ISO-NE’s motion to

dismissinto amotion for summary judgment because the documents are integrd to Indeck’s clams.

See In re Burlington Coat Factory Sec. Litig., 114 F.3d 1410, 1426 (3d Cir. 1997) (holding that a
court may condder documents other than a complaint without converting a motion to dismiss to one for
summary judgment if those documents are integrd to the plaintiff’s clams).

A. The Organization of the New England Energy Market

Indeck is a generator of eectrica power and operates two power plantsin Maine, the
Jonesboro unit and the West Enfidd unit. Both power units are smdl, wood burning, steam generators.
Indeck uses the units to provide power to NEPOOL, an organization of 150 participants, including
Indeck, that generate and transmit bulk e ectric power to regions of Maine, New Hampshire, Vermont,

Massachusetts, Rhode 19 and and Connecticui.



The complaint dleges that in 1997, NEPOOL sought and received the gpproval of FERC to
create an independent system operator (1SO), now known as 1SO-NE, to administer the wholesale
energy markets for the area covered by NEPOOL. On May 1, 1999, I1SO-NE began administering
these markets.

ISO-NE has provided the court with additiona details about the creation of 1SO-NE and its
adminigration of the energy markets. These facts are contained in various public documents, including
FERC orders and various filings with FERC. Asone of those documents explains, “[t|he ISO's
primary responsibilities are to ensure system reliability, administer the NEPOOL Tariff, and oversee the

efficient and competitive functioning of the regional power market.” New England Power Pool, 1998

WL 881297, 85 FERC 161,379 (1998). The NEPOOL Tariff isaseries of FERC-approved energy
rates. Itisincorporated into the Restated New England Power Pool Agreement (the “RNA”), whichis
an agreement among NEPOOL participants that sets forth “Market Rules’ governing the provison and
pricing of dectric power in New England. The RNA and its Market Rules have aso been approved by

FERC in asaries of rulings beginning with New England Power Pool, 1998 WL 881297, 85 FERC {

61,379 (1998), pursuant to the requirements of § 205 of the Federal Power Act, 16 U.S.C. § 824d.
The Market Rules govern |ISO-NE' s adminigiration of the energy markets it administers. Section 7.1
of the agreement between | SO-NE and NEPOOL, known asthe “Interim |SO Agreement,” provides
that al NEPOOL participants, including Indeck, agree to operate their facilities in accordance with
SO’ s direction under the Market Rules. The Interim SO Agreement aso has been approved by
FERC.

Indeck’ s complaint discusses at length the operation of the spot market for energy. The spot
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market is one of the energy markets administered by ISO-NE.* It is competitive bidding market among
generaors for the provison of energy. Pursuant to Market Rulesin the spot market, each NEPOOL
participant must bid each day on the provision of power for the next day, referred to as the “dispatch
day.” Bidsare comprised of the price of energy and certain related information on the production
parameters of each generator, including the minimum run time, Sart-up time, and the maximum and
minimum quantities of energy (known as the “High Operating Limit” and “Low Operating Limit") that
can be produced each hour in megawatts. Pursuant to the market rules, ISO-NE then sorts the bids
into economic order based upon price. It then reviews the estimates of the energy demand needed for
the dispatch day and schedules the generators who can provide the energy at the least cost in
accordance with the range of bids. This processis called “dispatching.”

|SO-NE explains that the administration of the spot market for energy discussed in Indeck’s
complaint is conducted pursuant to Market Rule 5, and that the price at which the supply of energy bid
meets the estimated demand is known as the Energy Clearing Price (“ECP”). According to ISO-NE,
Market Rule 5 does not provide for it to contract for the purchase or supply of energy. Rather, 1SO-
NE adminigters the markets for the buyers and sdllers, establishes the prices for energy, and provides
for settlement of obligationsin its markets. Furthermore, Rule 5 does not permit 1ISO-NE to
compensate generators for their start-up costs. While it describes the spot market for energy a some

length in its complaint, Indeck aleges that the “ disoutes complained of in this complaint do not result

The remaining markets are for reserve dectrical power. They are the markets for Ten-Minute
Spinning Reserve, Automatic Generator Control, Ten Minute Non-Spinning Reserve and Thirty Minute
Operating Reserve. Indeck does not claim that any of these other markets are relevant to this action.
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from 1SO-NE'’ s day-ahead dispatch.”

Inits briefing and submissons to the court, ISO-NE relies on another Market Rule by which it
adminigters the energy markets— Market Rule 17. Rule 17 provides mechanisms for the provision of
energy at times when one NEPOOL participant may have market power and can therefore unilaterdly
affect the ECP. The Rule requires 1SO-NE to monitor the efficiency of the energy markets under the
Interim 1SO Agreement. When one NEPOOL participant has market power over the ECP, the
bidding is said to be “out of economic merit order.” For example, during transmission line repair or
other transmission congraints, Rule 17 requires | SO-NE to dispatch energy out of economic merit
order, athough the price of doing so may exceed the ECP. 1SO-NE then mitigates the bid prices for
that energy by means of various formulae provided in the Rule. The amount by which the mitigated
price exceeds the ECP is known as “ uplift.”

|SO-NE submits that Market Rule 17 governs the pricing of dl digpatching of units run out of
economic merit order; that is, it governs at al times when the scheduling of power without regard to the
ECPisnecessary. Market Rule 17 contains severd pricing methods for mitigating the bids of units run
out of merit order. Section B of the Rule provides that when ISO-NE has identified a particular
resource as having market power, it will mitigate the resource’ s bids by using various pre-established
pricing screens. The particular price screen used depends on whether the resource is regularly or rarely
run out of economic merit order. For those resources sefdom run out of merit order, Section B.2.b.
provides that either certain default price screens will mitigate energy prices or, dternatively, the parties
can contract for the provision of energy on other terms. That subsection of Rule 17 states the following:

The 1SO may determine that some of these resources should be entitled to receive a



very high bid price or have a specid contractua arrangement to sure their availability

when need to support system reliability and security. Normaly such arrangements will

be negotiated prospectively. The price screen for resources that sdldom runin

economic merit order is designed to create a powerful incentive for such generatorsto

come forward and negotiate an appropriate contract with the 1ISO. The price screen

itself is a default case designed to ensure that th 1SO has sufficient bargaining leverage

in such negotiations. Until the resource owner and the 1SO reach agreement, the

default price screen will enable the resource to be paid for running in the short term,

while providing a strong incentive to negotiate an gppropriate arrangement with the ISO

(or another wiling buyer) as the screen price rapidly and progressively dropsto just 5%

above the same-hour [ECP] in the unconstrained market.

John Dedl., Ex. E, Market Rule 17 § B.2.b. Thus, Rule 17’ s price screens serve as an incentive for
NEPOOL participants to enter agreements at mutually acceptable term with 1SO-NE.

Rule 17 dso provides for an dternative dispute resolution mechanism for NEPOOL
participants who object to a mitigation remedy imposed by ISO-NE. Part IV of Rule 17 provides that
participants may seek ADR review as soon as | SO-NE informs the participant that its bids will be
subject to mitigation. The Rule goes on to detail the procedures for ADR review and provides that its
resultswill be “binding” and are subject to gppedl to FERC. The ADR remedy provided in Part 1V is
not the exclusve means by which participants can chalenge mitigation remedies however. The Rule
aso providesin 8 F.8 that “[a] Participant may agpped the impogition of amitigation remedy to the
FERC whether or not it has requested an ADR process” FERC and ADR are the only remedies
available to the participant to chalenge mitigation. “Except for this ADR process, a Participant may not
seek remova of the mitigation, or any other remedy againgt the 1SO, in any forum other than the FERC,
and may not contest the decison of an ADR Neutrd in any forum.”

B. The October 1999 Transactions

Indeck aleges that |SO-NE breached agreements for the supply of dectrica energy during



October 1999. Specifically, Indeck aleges that two contracts existed between Indeck and 1SO-NE to
provide energy. Thefirst adleged contract was for Indeck to produce energy during transmisson
congtraints on October 16 and 17, 1999. The second alleged contract was for Indeck to produce
energy on October 21, 23 and 26, 1999. With respect to each contract, Indeck has aso brought
clams under theories of breach of implied contract and promissory estoppdl. Indeck aso alegesfraud
and breach of the Massachusetts Consumer Protection Statute, Mass. Gen. Laws ch. 93A, 88 1-11.

1. October 16-17, 1999

Indeck alleges that by September 1999 it had severa disputes with ISO-NE regarding | SO-
NE's interpretation of the Market Rules and wanted to avoid further disputes by not being dispatched
by ISO-NE. Indeck was required by the Market Rules, however, to submit daily bids for energy.
Thus, on September 30, 1999, it submitted a bid for energy at $9,999 per Megawett hour (“Mwh™).
This bid was the highest that could be submitted on ISO-NE’' s computer bidding system. Indeck did
not bid on subsequent days and thus, under the Market Rules, the $9,999 per Mwh bid became
Indeck’ s sanding bid for energy. Indeck intended its high bid to smultaneoudy fulfill its commitment to
bid on energy while enabling it to avoid being dispatched in merit order.

On October 4, 2001, Indeck assertsthat it received atelephone cal from the Bangor Hydro-
Electric Company. Bangor Hydro isthe local area control operator and transmits | SO-NE' s dispatch
ingructions for Indeck’ sregion. Bangor Hydro informed Indeck that both of Indeck’ s units were
requested to run for 37 hours on October 16 and 17 at their Low Operating Limit.

Indeck dlegesthat its management at Ridgewood thought the dispatch request to be out of the

ordinary because they received it two weeks prior to the digpatch date and because Indeck’ s standing



bid was $9,999 per Mwh. Following the dispatch request, William P. Short, 111, Director of Power
Marketing for Ridgewood, called Rick Milardo, an ISO-NE load forecaster, to confirm the price and
terms of the dispatch. Milardo confirmed that |SO-NE was aware of Indeck’s bid terms and that an
|SO-NE review committee decided to accept Indeck’ s bid. On October 6, 1999, Short again
confirmed with Milardo 1SO-NE’ s dispatch order.

On October 7, 1999, Short sent a memorandum by facsmile to Milardo and Marty Amati,
Vice President of Operations for 1SO-NE, that confirmed Short’ s understanding of 1SO-NE'’ s dispatch
order and contained a nineteen page copy of Indeck’s standing bid.2 On October 15, 1997, the day
before the scheduled dispatch, Short sent a smilar memorandum, again with Indeck’ s bid attached, to
Milardo and various other officias at |SO-NE.

On October 16, 1997, the dispatch date, Indeck ran both units at their Low Operating Limits.

One hour into the expected operating time, |SO-NE requested the units be operated at their High

The relevant portion of that memorandum states the following:

Per the 1ISO-New England' s ord acceptance of Indeck Maine Energy (“Indeck”)
posted electronic bids, including resource characteridtics, for its West Enfield and
Jonesboro power plants, | want to inform you in writing that Indeck will operate, unless
physicaly not capable of operation, both its West Enfield and Jonesboro power plants
on Ocotber 16 through October 17, 1999. A copy of the Indeck bids, including
resource characterigtics, as of Monday, October 4, 1999, is attached to this
memorandum.

By the end of thisweek, | hope that we will have worked out any uncertainty that may
underlie the ISO-NE’ s acceptance of Indeck’s posted electronic bids for its West
Enfield and Jonesboro power plants.



Operating Limits. Later that day, | SO-NE requested the units be returned to the Low Operating Limits
and a 3 p.m. that afternoon directed Indeck to shut down the units. This termination order was well
before the complete run time of 37 hours Indeck alegesto be aterm of the contract. During itsrun
time, the Jonesboro unit generated only 113.7 Mwh and the West Enfield unit generated 105.5 Mwh.
Had the complete 37 hour run taken place, each plant would have produced 370 Mwh.

The ISO-NE Settlements Department sent areport to Indeck on October 16, 1999, indicating
that Indeck would be compensated at its bid price of $9,999 per Mwh. Y et on October 25, 1999,
Dondd Bourcier, Manager of Market Monitoring and Mitigation for 1ISO-NE, orally informed Short
that ISO-NE intended to disregard the bid price and would instead mitigate the Indeck’ s bid for
October 16-17, 1999 pursuant to Market Rule 17.

Over the next several months, the parties continued to dispute whether Indeck was entitled to
its unmitigated bid price of $9,999 per Mwh or whether some lower price should be substituted
pursuant to Market Rule 17. In its complaint, Indeck alegesthat Bourcier, ISO-NE's Manager of
Market Monitoring and Mitigation, oraly informed Indeck representatives on November 12, 1999 that
ISO-NE intended to mitigate retroactively Indeck’sbid. In response to ISO-NE's mitigation, Indeck
Satesthat it placed its units on economic outage on December 13, 1999.2 Under Market Rule 13,
economic outage is permitted when a unit operator does not expect NEPOOL revenues to justify

operation. Although on economic outage, Indeck states that ISO-NE sent it aletter dated March 3,

3Indeck’s complaint actualy states that it put its units on economic outage on December 13,
2000. Complaint a 1122. Given its context and the later references to the units on economic outage in
March 2000, the court assumes the year to be a scrivner’ s error.
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2000 dating that Indeck’ s future bids would be capped under Market Rule 17 at $301.92 per Mwh
for the Jonesboro unit and $301.73 per Mwh for the West Enfield unit.

Indeck further alegesthat 1ISO-NE later offered a price of $1,000 per Mwh to Indeck during a
period of high demand experienced in New England on May 8 and 9, 2000. According to Indeck, that
offer was made despite the March 3, 2000 mitigation letter and was conditioned upon Indeck’s
acceptance of the price of $1,000 per Mwh for the unresolved claims dating back to October 16 and
17, 1999. Indeck rgjected the offer and did not provide power during the May 8-9 shortage.

| SO-NE made another attempt to resolve the October 16-17 dispute in aletter dated May 22,
2000. Inthat letter, ISO-NE revised the bid cap for Indeck’ s units to $820.68 per Mwh and stated
that the price would be applicable to the October 16-17, 1999 period.

On June 22, 2000, Indeck filed a complaint with FERC to chalenge ISO-NE’simposition of a
bid cap on it starting on March 3, 2000. On July 26, 2000, FERC issued an order finding that the bid
caps were improper. FERC concluded that Indeck did not exercise market power and thus its bidding
of $9,999.99 per Mwh did not affect conditions in the energy market sufficiently to require the remedy
of abid cap.

According to Indeck, it has not been paid for its provision of power on October 16-17, 1999.
It requests compensatory damages for |SO-NE’ s failure to honor the price of $9,999 per Mwh and
other terms of the contract. The compensatory damage estimate is $5,151,000, plusinterest, for the
period of October 16-17, 1999. Indeck also seeks double or treble damages and reasonable
attorney’ s fees under the Massachusetts Consumer Protection Statute.

2. October 21, 23, and 26, 1999
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Indeck alegesthat on three additional occasionsin October 1999 1SO-NE requested Indeck
to Sart its units and synchronize its power output with that of the power grid in the upcoming days. The
requests were allegedly made on October 20 for October 21, October 21 for October 23, and
October 25 for October 26. Indeck asserts that each time it began start-up procedures for both units
and that each time | SO-NE cancelled the digpatch order before Indeck could synchronize. On two of
the occasions the units were within minutes of synchronization when cancelled. Indeck aleges |ISO-NE
knew of its $9,999 per Mwh bid each time and acknowledged that Indeck would receive that price.
According to Indeck, ISO-NE refused to pay Indeck for the requested operation of its unitson all
three occasions.

Indeck requests compensatory damages in the amount of its bids for the October 21, 23, and
26, 1999 period. On the claim for promissory estoppel, Indeck’ s request for damages is limited to the
damagesit incurred preparing to run its unitsin reliance on 1ISO-NE' s ingructions.

. DISCUSSION

A. Should this Action be Remanded to State Court?

ISO-NE sought removal of Indeck’s suit from state court pursuant to 28 U.S.C. 8 1441(b).
The removd of an action from state court is only permissble for “actions that originaly could have been

filed in federd court.” Caterpillar Inc. v. Williams, 482 U.S. 386, 392 (1987). Section 1441(b)

providesthat “[any civil action of which the district courts have origind jurisdiction founded on aclam
or right arisng under the Congtitution, tregties or laws of the United States shal be removable without
regard to the citizenship or resdence of the parties” Removad is thus permitted under § 1441(b) for

cases “arigng under” federal law to the same extent as provided in 28 U.S.C. § 1331. See Wisconsn
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Dep't of Correctionsv. Schacht, 524 U.S. 381, 386 (1998); 14B Wright, Miller & Cooper, Federa

Practice and Procedure § 3722 at 385 (3d ed. 1998). Thus, ISO-NE must establish that this court has
federd question jurisdiction.

“The presence or absence of federd-question jurisdiction is governed by the ‘well-pleaded
complaint rule,; which provides that federd jurisdiction exists only when afedera question is presented
on the face of the plaintiff's properly pleaded complaint.” Caterpillar, 482 U.S. at 392. The well-
pleaded complaint rule guarantees that the plaintiff isthe master of his complaint by focusng on the
plantiff’s cause of action. “For better or worse, under the present statutory scheme as it has existed
snce 1887, a defendant may not remove a case to federd court unless the plaintiff 's compl aint

establishes that the case ‘arises under’ federd law.” Franchise Tax Bd. of the State of Cdliforniav.

Condtr. Laborers Vacation Trust for S. Cdifornia, 463 U.S. 1, 10 (1983) (emphasisin origind). If the

plaintiff has asserted only state law claims, even though he could have asserted federa clams, thereis
no federa question jurisdiction. 1d. Smilarly, when the plaintiff has asserted only sate law claims but

has anticipated afederd defense, thereis no federd question jurisdiction. Gully v. Firgt Nat. Bank in

Meridian, 299 U.S. 109, 113 (1936). Thus, the court must determine what claims are pleaded by
Indeck in its complaint and whether, under the well-pleaded complaint rule, those clams cregte federd
question jurisdiction.

Indeck arguesthat its complaint aleges solely state causes of action. While it admits thet the
complaint discusses the various market rules gpplicable to NEPOOL members, it points out that the
complaint specificaly disclamsthat it chadlengesthoserules. For example, after discussing the spot

market for energy in Paragraph Eight, it states that the “disputes complained of in this complaint do not
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result from 1SO-NE' s day-ahead dispatch.” Thus, no federal cause of action appears on the face of
Indeck’ s complaint.

Instead, Indeck alegesthat its claims are based on state contract law. For the October 16-17
clams, Indeck aleges a contract was created by Indeck’s offer to provide energy at its “posted Energy
bid price of $9,999 per Mwh for a Minimum Run Time of twenty-four hours and a Low Operating
Limit of 20Mwh.” Complaint a 1 34. Smilarly, Indeck’s other clams, including an implied contract
and promissory estoppel assert that 1ISO-NE’ s obligation is based in Indeck’ s “posted bid price” or
“ganding bid.” Complaint a 44, 51. Indeck’s clams resulting from the dispatch orders of late
October are no different. They too alege the existence of an express contract, implied contract or
promissory estoppel obligation based on Indeck’s posted bid. Complaint at 65, 70, 78. Thus, with
the exception of Indeck’s claim under the Massachusetts Consumer Protection Statute, al of Indeck’s
clamsfor relief are based on its assertion that an agreement existed between it and 1SO-NE and that
the terms of that obligation were set by the bid parameters set forth by Indeck.

ISO-NE argues that no contract can exist between it and Indeck because it is not permitted to
enter contracts to purchase energy. Indeck rebuts this argument by pointing to Market Rule 17, Part
11.B.2.b., which permits ISO-NE to contract with NEPOOL participants to provide energy during
transmission congraints a prices other than the default mitigated price. Yet inits briefing to the court,
Indeck specificaly deniesthat its clams are brought to chdlenge the mitigation provisons of Rule 17.
Indeed, if it had directly challenged Market Rule 17, that Rule€ s ADR provisons would bar review of
such acontract in aforum other than ADR or FERC. Instead, Indeck argues that Market Rule 17's

contract provisons establish that 1SO-NE had the authority to separately contract for the provision of
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energy and arguesthat its aleged contract is amply another species of contract into which 1ISO-NE can
enter.

In response, ISO-NE arguesthat al it did was mitigate |SO-NE' s bid price pursuant to the
price screensin Rule 17 and that Indeck’ s chdlenge is redly to the Market Rules. Asachdlengeto
the Market Rules, or ISO-NE' s interpretations of that rule, Indeck’s chalenge is completely preempted
from state court adjudication and instead must be brought before FERC because it is, in actudity, a
chdlenged to afederaly gpproved tariff.

Because Indeck’ s complaint contains only state clams, ISO-NE asserts that federd jurisdiction
IS gppropriate pursuant to two exceptions to the well-pleaded complaint rule. The first exception,
complete preemption, is regarded as an “independent corollary” of the well-pleaded complaint rule.

Franchise Tax Bd., 463 U.S. a 22. It providesthat clamsthat are completely preempted by federa

law must be removed to federd court. 1d. a 24. The second exception is known as the “artful
pleading doctrine.” The artful pleading doctrine provides that a plaintiff should not be able to “frustrate
adefendant’ sright of removal by carefully pleading the case without reference to any federd law.”
14B Wright, Miller & Cooper, Federd Practice and Procedure 8§ 3722 at 436 (3d ed. 1998).

The artful pleading doctrine and complete preemption are frequently intertwined because a
complaint setting forth sate law clamsthat are completely preempted must be removed to federd court

regardless of the characterization of the clamsin the complaint. See Rivet v. Regions Bank of

Louigana, 522 U.S. 470, 475 (1998)(“ The artful pleading doctrine allows remova where federd law
completely preempts a plaintiff's state-law claim.”). Indeck argues, however, that because the two

doctrines are intertwined, their “andyssisthesame” See Goepel v. Nat'| Postd Mail Handlers Union,
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36 F.3d 306, 310 n.5 (3d Cir. 1994) (describing the artful pleading doctrine and complete preemption
asthe “same principle€’). This conclusion takes the relationship between the doctrines too far. Analyss

of the two doctrinesis not the same. The Third Circuit has andyzed them separately, see, e.q., United

Jersey Banksv. Pardll, 783 F.2d 360, 367 (3d Cir. 1986), and the few courts which have held the

doctrines to be coextengve have been criticized as“hardly . . . very well established.” See 14B
Wright, Miller & Cooper, Federal Practice and Procedure 8§ 3722 at 444-45 (3d ed. 1998). Thus, this
court will separately consder both exceptions.

1. Are Indeck’ s clams completely preempted by federd law?

Indeck argues that the Federa Power Act, which grants to FERC the authority to determine if
wholesale power rates are just and reasonable, 16 U.S.C. § 824d(a), completely preempts State law
challengesto thoserates. The Supreme Court has stated that complete preemption occurs when a
federa statute has such “extraordinary” force that it “ converts an ordinary state common-law complaint

into one gtating afederd claim for purposes of the well-pleaded complaint rule” Metropalitan Life Ins.

Co. v. Taylor, 481 U.S. 58, 65 (1987). “Complete preemption” isadistinct concept from ordinary

preemption. Railway Labor Excecutives Assn v. Pittshurgh & Lake ErieR. Co., 858 F.2d 936, 941

(3d Cir.1988). The former providesthat dl state law actions within the scope of the federd cause of

action are actudly federd clamsthat must be addressed in federd court. Franchise Tax Bd., 463 U.S.

a 24. Ordinary preemption, in contrast, is a defense that can be raised to actions in state court and
does not provide for remova of actions pleading Sate law clams. Caterpillar, 482 U.S. at 393.
Removd based on complete preemption, however, is avaladle in only afew limited areas of

federd regulation. The Third Circuit had identified two prerequisites to the gpplication of complete
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preemption. Firg, it has noted that the Supreme Court has required that “ Congress.. . . clearly manifest

anintent” to make actions within a particular arearemovable to federd court. Metropalitan Life Ins.

Co. v. Taylor, 481 U.S. 58, 64 (1987); Goepdl, 36 F.3d at 311. Second, it has required that
Congress provide an inclusve federd clam that encompasses the state law remedies avallable to the
plantiffs. 1t has“held that the complete preemption doctrine applies only if ‘the Satute relied upon by
the defendant as preemptive contains civil enforcement provisions within the scope of which the

plantiff's sate dam fdls’” Goepel, 36 F.3d at 311 (citing Railway Labor Executives Assn v.

Pittsburgh & L ake Erie R. Co., 858 F.2d at 936, 942 (1988)).

Indeck argues that the Federal Power Act fails to establish these two prerequisites for complete
preemption. It argues that the federal preemption provided for by the Federa Power Act ismerely a
federd defense and does not therefore require remova from state court. See Caterpillar, 482 U.S. at
392 (“Ordinarily federd pre-emption israised as a defense to the dlegationsin a plaintiff's complaint.”).
Indeck also notes that while the Federa Power Act does preclude some state law claims, Missssppi

Power and Light Co. v. Mississippi ex rel. Moore, 487 U.S. 354 (1988) (FERC determination that

rates are just and reasonable preempts state court review of those rates), it contains no expression of
Congress sintent to completely preempt al suits dleging state law or to require remova to federa

court. Indeck find support for this argument in Pan American Petroleum Corp. v. Superior Court, 366

U.S. 656 (1961). In Pan American, the Supreme Court held that while the Naturd Gas Act provides
for the exclusive jurisdiction in federa court of suits enforcing rates for naturd ges filed with the Federd
Power Commission, it does not completely preempt dl state law claims and require removd to federd

court. Pan American, 366 U.S. a 664. Indeck arguesthat the grant of “exclusve jurisdiction” in § 22
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of the Natural Gas Act, 15 U.S.C. § 717u, discussed in Pan American Petroleum, isidentica to § 317

of the Federa Power Act, 16 U.S.C. § 825, relied upon by 1SO-NE to support removal. See

Arkansas L ouisana Gas Co. v. Hdll, 453 U.S. 571, 577 n.7 (1981) (noting the smilarity between the

Federa Power Act and the Natural Gas Act). Because of this smilarity, Indeck arguesthat thereisno
basis for complete preemption of al sate law clamsrelating to federd filed rates for eectricad power.
|SO-NE does not attempt to distinguish the enforcement provisions of the Natural Gas Act or

the Court’ sholding in Pan American Petroleum Co. Ingtead it cites the Court’ s statement in Mississppi

Power & Light Co., 487 U.S. at 371, that “FERC has exclusive authority to determine the
reasonableness of wholesale rates.” However, the Supreme Court made clear in Pan American
Petroleum Co. that the term “exclusive jurisdiction” does not create complete preemption. 366 U.S. a

664. Indeed, the Court implicitly recognized the absence of complete preemption in Mississppi Power

& Light Co. when it stated that FERC' s exclusive authority *binds both state and federd courtsand is
in the former respect mandated by the Supremacy Clause.” 487 U.S. at 371. Thus, the Federd
Power Act does not completely preempt state law in the field of dectrica power regulation because
Congress has not manifested an intent to do so in the Satute.

2. Are Indeck’ s claims properly removable under the artful pleading doctrine?

|SO-NE argues that whatever the nature of the clams of Indeck’ s complaint, Indeck is, in
actudity, asserting a cause of action arising under federd law and that the action was therefore properly
removed under the “artful pleading doctrine.” Under that doctrine “a court will not dlow a plantiff to
deny adefendant afedera forum when the plaintiff's complaint contains afedera clam *artfully pled’ as

adatelaw clam.” United Jersey Banks, 783 F.2d at 367.
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In support of its pogtion, ISO-NE relies on two cases discussing state law chalengesto

telecommunications rates filed with the Federal Communications Commisson (FCC), Marcusv. AT&T

Carp., 138 F.3d 46 (2d Cir. 1998), and Cahnmann v. Sprint Corp., 133 F.3d 484 (7th Cir. 1998). In

Marcus, the plaintiffs were customers of the defendant |ong-distance telephone company and sued in
date court dleging that AT& T had defrauded them by not disclosing its practice of rounding-up the
minutes billed for each call to the next highet minute. Marcus, 138 F.3d at 51-52. AT&T removed
the action to federd court and some of the plaintiffs moved to remand to State court. Thetrid court
denied the motion to remand and the Court of Appeds for the Second Circuit affirmed. The Second
Circuit firgt ruled that complete preemption was ingpplicable as grounds for remova because neither the
Federd Communications Act nor federa common law contained a congressiona intent for complete
preemption to apply. Id. at 53-54. The artful pleading doctrine, however, could be the basis for
remova because the plaintiffs breach of warranty clams were an attempt, “[i]n essence,” to enforce
the provisons of the contract between AT& T and its customers, which was previoudy approved by the
FCC and was therefore afiled rate with the force of law and not amere contractua obligation. 1d. at
56. The court noted that the “breach of warranty claim seeks to enforce the terms of the agreements
between AT& T and its customers’ and the “only possible source [of those agreementd] isthe tariffs
filed in accordance with the [Federd Communications Act].” 1d. Becausethese federd tariffs “are the
law, not mere contracts,” they “conclusively and exclusively enumerate the rights and liabilities of
the contracting parties” |d. (citations omitted, emphadsin origind). Thus, “the breach of warranty
clam necessarily raises a substantia federd question over which federa courts may properly exercise

juridiction.” 1d. Onthisbags, the court ruled that denid of the plaintiffS motion to remand was
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appropriate.

ISO-NE dso relies on Cahnmann v. Sprint Corp., 133 F.3d 484 (7th Cir. 1998), in which the

Seventh Circuit found that it was appropriate for afederal court to retain jurisdiction over a breach of
contract action removed from State court on the basis that the plaintiffs were actudly chalenging a
federd tdlecommunicationstariff. 1n abreach of contract challenge to the amendment of Sprint’'s
“Fridays Freg’ long-distance cdling plan, the court ruled that such claims were completely preempted
because the plan was a federdly-filed tariff gpproved by the FCC both before and after itsrevisons.
Id. a 489. The court ruled that the plaintiffs were actualy chdlenging the FCC' s gpprova of the
amended tariff and “since the federd regulation defines the entire contractud relaion between the
parties, thereis no contractua undertaking left over that state law might enforce. Federd law does not
merely cregte aright; it occupies the whole fidd, displacing statelaw.” |d. The Second Circuit in
Marcus, 138 F.3d at 55, criticized this conclusion in Cahnmann that there was complete preemption of
al breach of contract clams relating to federd tariffs, but would have agreed with its result on the facts
presented under the artful pleading doctrine. Both the Seventh and Second Circuits thus agreed that
the plaintiffs in each case were challenging the contractud obligations of the long-distance carrier and
that those obligations were set by federd law. On this basis, both courts concluded that remova was
appropriate because the actions “arose under” federa law.

|SO-NE argues that both Marcus and Cahnmann are analogous to Indeck’ s suit. Indeed, the

Seventh Circuit’ s decison in Cahnmann recognizes the smilarity between telephone and utility
regulaion and notes that public utility regulation and tddecommunications regulation are “essentidly the

same form of regulation, the term *common carrier’ being generaly used of firms providing
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transportation or communications and ‘public utility’ of firms providing dectricity or gas” Cahnmann,
133 F.3d at 487. 1SO-NE asserts that under both regulatory regimes, the utility or common carrier
must submit its rates to the governing agency for consideration and gpprova. As stated by the Third
Circuit, under 8 205 of the Federal Power Act, “[p]ublic utilitiesmust . . . file with the FERC
‘schedules showing dl rates and charges for any transmission or sde subject to the jurisdiction of the
Commission,” and give notice to the FERC and the public of any proposed changes.” Boroughs of

Ellwood City, Grove City, New Wilmington, Wampum, and Zdienople, Pennsylvaniav. FERC, 701

F.2d 266, 267 (3d Cir. 1983); seedso 16 U.S.C. 8§ 824d(a). “Such rates are required to be just and
reasonable.” |d. FERC has determined that the Market Rules agreed to by NEPOOL and
administered by 1SO-NE are rates that must be filed and approved under the Act. New England
Power Poal,, 85 F.E.R.C. 161,379, 1998 WL 881297 (1998) (approving NEPOOL’s proposed
market rules).

Indeck responds by arguing that its suit does not chalenge the Market Rules. Insteed, it argues
that it has presented soldly state law claims relating to contractual obligations between it and 1SO-NE.
Indeck points to Part 11.b.2 of Market Rule 17, which permits | SO-NE to enter contracts for the
provison of energy from units seidom run in times of transmisson congraints, as evidence that ISO-NE
has the power to enter contracts with energy providers. While Indeck’s complaint does not argue that
it had a contract with 1ISO-NE pursuant to that provison of Market Rule 17, it does argue that the Rule
supports its assertion that ISO-NE is vested with the power to enter contracts with energy providers
under its governing regulations. Becauseit is dleged that 1SO-NE can enter contracts outsde the

scope of thefiled tariff, Indeck argues that this case is distinguishable from Marcus and Cahnmann, in
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which the courts held that the filed rate approved by the FCC was the sole basis for contractual
obligations between the parties. Marcus, 138 F.3d at 56; Cahnmann, 133 F.3d at 488.

Indeck argues that its clams are not a challenge to the filed rate — the Market Rules gpproved
by FERC. It has not, however, cited authority in the Market Rules, Interim |SO Agreement, or another
document that specifies ISO-NE' s authority to enter the type of obligation it asserts here. While
Market Rule 17 does provide alimited authority for contractud obligations between ISO-NE and
NEPOOL participants, Indeck does not rely on this authority. Instead, as previoudy noted, Indeck
invokes its posted bidsin the spot energy market throughout its complaint as setting forth the terms of
the aleged agreement between Indeck and ISO-NE. Indeck cites no other evidence, other than its
posted bids to provide energy at $9,999 per Mwh on the terms specified, that might serve as agenesis
of the alleged obligations between Indeck and ISO-NE. Because Market Rule 5 governsthe
acceptance and rgjection of bids in the spot energy market, Indeck’ s breach of contract claims seek, as
remedy, the imposition of Indeck’s terms under Market Rule 5. See Complaint at § 42 (Sating that
Indeck incurred damages “at an agreed price of $9,999 per Mwh for Energy and for an agreed
Minimum Run Time of twenty-four hours and Low Operating Limit of 10 Mwh.”). Its suit, while
purportedly aleging only contractua obligations, is, in redity, achdlenge to ISO-NE' s authority to
determine whether compstitive bidding under Market Rule 5 should govern Indeck’ s provison of
energy or whether ISO-NE should have the authority to mitigate those bids pursuant to Market Rule
17. Indeck’s contractud clams seek relief congstent with the former and its factud dlegations
frequently invoke its bidding as the source of 1SO-NE’ s dleged obligations.

Indeck argues that, because it can show 1SO-NE is not prohibited from entering contracts
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unrelated to the Market Rules, the court must then conclude it has dleged only state clams. However,
gpart from references to the alegedly inapposite contractud provisons of Market Rule 17, Indeck has
not shown where the Market Rules or any other document gives | SO-NE the authority to enter
contracts like the one it has dleged. Morover, even if ISO-NE did have this authority, it remainsthe
case that Indeck’ s cause of action, however styled, request aremedy pursuant to Market Rule 5 and
seeks to avoid the impodtion of mitigation under Rule 17. Thus, the clams are entirely related to the
federd tariff and do not arise from some obligation unrelated to the bidding for energy in the spot
market. Judge Posner’s opinion in Cahnmann makes this very digtinction between actions chalenging
tariffsin regulated indudtries and actions chdlenging other contractud obligations in that indudtry.

Itisnot asif the*Fridays Free’ tariff had promised free calls and another provison of a

contract between the plaintiff and Sprint had promised to sdll the plaintiff abushe of

Udli fruit at market price. If the promises were saverable, . . . the plaintiff could sueto

enforce the latter promise though not the former. Thereis no space between the

contract and the tariff here. . . and so there is no room for a state law claim of breach

of contract.
Cahnmann, 133 F.3d a 489. Similarly, had the obligation between Indeck and 1SO-NE arisen from
some obligation other than the provision of energy in the spot market, Indeck can sue on that contract.
But it cannot sue on obligations entirely governed by a federdly-approved tariff.

Inits briefing, Indeck arguesit is not suing to enforce obligations arigng in the spot market for
energy. Indeed, to distinguish its claims from those arisng under Market Rule 5, it describes the spot
market for energy by using the only characterigtic of the spot market that might differentiate its daims—

the “ day-ahead dispatch.” The fact that the spot market for energy is a day-ahead market and Indeck

asserts that 1SO-NE' s obligations arose before that point does not, however, change the nature of
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Indeck’s clams. According to Indeck’s complaint, bidding under Market Rule 5 istypicaly submitted
the day before the energy transmisson. When NEPOOL participants do not bid, their last vaid bid is
used asa“ganding bid” in the spot energy market. Indeck repeatedly assertsthat it isits standing bid
of $9,999 per Mwh that was accepted by 1SO-NE on each occasion prior to the usual day-ahead
dispatch. Indeck has not explained, ether in its complaint or its briefing, how this tempord distinction
separatesits clams from the typical transaction in the spot market. That the dleged contract may have
been made at a different time from the typica spot market transaction does not change the nature of the
relief sought by Indeck — compensation consstent with Market Rule 5.

Thus, the court concludes that Indeck’ s complaint arises under federa law because Indeck has
sought to present a chdlenge to afederdly-approved tariff in the guise of a Sate contractua clam.
Because the artful pleading doctrine does not permit litigants to “frustrate a defendant’ s right of remova
by carefully pleading the case without reference to any federd law,” Indeck’ s motion to remand this
action to the Superior Court will be denied.

B. Should this Action be Dismissed for its Failure to State a Claim?

Having concluded that Indeck’ s claims arise under federd law, the court will proceed to
address whether federd law can afford relief in this action or whether ISO-NE's motion to dismiss
should be granted. 1SO-NE has set forth five arguments in support of its motion to dismiss. It argues
that (1) Indeck’s claims are barred by the “filed rate’ doctrine; (2) Indeck’ s claims should be dismissed
under the “primary jurisdiction” doctrine; (3) Indeck hasfaled to exhaust FERC gpproved dternative
dispute resolution procedures; (4) ISO-NE cannot be liable under § 10 of the Interim SO Agreement;

and that (5) Indeck has not joined indispensable parties.
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The filed rate doctrine bars both federd and state clams chdlenging atariff “that afederd

agency hasreviewed and filed.” County of Stanidausv. Pacific Gas & Elec. Co., 114 F.3d 858, 866

(Sth Cir. 1997). The doctrine was developed as a means of preserving the integrity of congressonally-
gpproved regulatory regimes by prohibiting judicid congderation of the agency’ s rate determinations.

Missssppi Power & Light Co., 453 U.S. at 577-78. It has been applied to tariffs established under

the Federd Power Act at least as early asthe Supreme Court’ s decison in Montana-Dakota Utils.

Co., in which Justice Jackson, for the Court, described the doctrine in the following language.

A court may think a different [rate] more reasonable. But the prescription of the statute
isagandard for the [Federal Power] Commission to apply and, independently of
Commission action, creates no right which courts may enforce.

Petitioner cannot separate what Congress has joined together. It cannot litigate
inajudicid forum its generd right to a reasonable rate, ignoring the qudification thet it
shdl be made specific only by exercise of the Commisson'sjudgment, in which thereis
some congderable dement of discretion. It can claim no rate as alegd right thet is
other than the filed rate, whether fixed or merely accepted by the Commission, and not
even a court can authorize commerce in the commodity on other terms.

We hold that the right to a reasonable rate is the right to the rate which the
Commission files or fixes, and that, except for review of the Commisson's orders, the
courts can assume no right to a different one on the ground that, in itsopinion, it isthe
only or the more reasonable one.

Montana-Dakota Utils. Co. v. Northwestern Pub. Serv. Co., 341 U.S. 246, 251-252 (1951). Thus,

the filed rate doctrine bars the court’ s imposition of aremedy that would change a rate gpproved by
FERC, the successor to the Federal Power Commission. An administrative proceeding before FERC

isthe only gppropriate forum for challenging the reasonableness of afiled rate. See Missssppi Power

& Light Co., 487 U.S. at 355; Arkansas L ouisana Gas Co., 456 U.S. at 577.

The parties do not dispute the scope of the filed rate doctrine. Instead, Indeck clamsthat it

does not apply here because it has aleged state contract law claims. It points to Town of Norwood,
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M assachusetts v. New England Power Co., 202 F.3d 408 (1st Cir. 2000) for the proposition that the

filed rate doctrine need not preclude contract clamsin every case. Town of Norwood is eesily

digtinguished from thiscase. In Town of Norwood, the First Circuit found that the gpplicable filed rate

was atermination charge that only applied to requirements contracts between energy providers and
purchasers. 1d. a 416. The court could determine the wholly contractuad question of whether a
requirements contract existed, and thus whether the charge even applied, before determining whether
the plaintiff’s suit chalenged thefiled rate. 1d. Inthis case, thereis no prerequisite contract question
that can be resolved prior to evauating whether the plaintiff chalenges afiled rate. Rather, as discussed
in the treetment of the mation to remand, Indeck is chalenging in this suit whether it should be
compensated for its actions in October 1997 pursuant to competitive bidding in the spot market under
Market Rule 5 or whether that bidding should be mitigated pursuant to Market Rule 17.

Indeck’ s primary argument in opposition to the motion to dismissis that the filed rate doctrine is
inapplicable to the action because its complaint does not chadlenge afederdly filed rate. Its arguments
in this repect reprise the assertions made in support of its motion to remand; namely, that its complaint
dleges only date law contract clams and specificdly disclams a chalenge to the Market Rules. These
arguments, however, were rgected by the court in considering Indeck’ s motion to remand and will be
rgjected here. Indeck’s complaint chalenges ISO-NE's mitigation of Indeck’ s bid pursuant to Market
Rate 17. While Indeck argues that it is actually asserting the existence of a bilateral contract, it cannot
deny that the terms of the alleged contract it seeks to enforce are those of its standing bid for the
provision of energy in the spot energy market. In brief, Indeck seeks to supplant ISO-NE'’ s discretion

to impose mitigation by seeking, asits contractua relief, the price it would have received had 1SO-NE
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accepted its standing bid pursuant to the regular operation of Market Rule 5 in the spot energy market.

In an effort to undermine the evidentiary support for characterizing its complaint as a chdlenge
to afiled rate, Indeck asserts that there are no facts supporting 1SO-NE’ s assertion that it mitigated
Indeck’ s bid pursuant to Market Rule 17. Indeck points out that the court must accept the alegations
of the complaint as true in consdering amotion to dismiss and argues that complaint does not assert
that 1SO-NE imposed mitigated prices upon it. According to Indeck, because there is no evidence that
|SO-NE sought to mitigate its rates pursuant to Market Rule 17, then its claims must rest in contract
because they cannot chalenge the Market Rules.

Indeck’ s argument that its complaint does not alege that |SO-NE sought to mitigate is not
supported by the text of the complaint, which frequently references |SO-NE' s attempt to mitigate the
rates even if it does not directly assert the nature of ISO-NE’sintentions. Paragraphs 23 and 24, for
example, discuss |SO-NE' s attempt to impose a mandatory mitigated bid celling on Indeck and
Paragraph 24 specificaly asserts that 1ISO-NE inssted it would mitigate Indeck’ s bid for the October
16-17, 1999 transmission period. Similarly, Exhibit G of the Indeck complaint isan e-mail from an
|SO-NE employee specificaly stating ISO-NE's offer “to gpply the $1,000/mwh mitigated bid to
caculate transmission congestion uplift for October, 1999.” While these statements each occurred
after the October 1999 events alleged to create a contract between the parties, Indeck has not
explained why ISO-NE, if it wants to mitigate prices, must state its intention to do so prior to the
dispatch of energy. Infact, Part I1.D of Market Rule 17 only requires ISO-NE to notify the unit being

mitigated “[a]s soon as reasonably possible after the | SO has determined that a resource or portion of a
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resource will be subject to mitigation.” While it gppears from the complaint that ISO-NE did not
expediently inform Indeck of itsintention to mitigate Indeck’ s bid, the complaint does not assert that
|SO-NE's dlamed mitigation is invaid because of this delay.

Thus, the court concludes that Indeck’ s action is barred by the filed rate doctrine and it will
grant ISO-NE s motion to dismiss. The court will not consider ISO-NE' s other arguments proffered in
support of its motion.

The court will enter an order in accordance with this opinion.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE
INDECK MAINE ENERGY, L.L.C,,
Pantiff,
Civil Action No. 00-978-RRM

V.

ISO NEW ENGLAND INC,,

SN N N N N N N N N

Defendant.

ORDER DENYING PLAINTIFF’'SMOTION FOR REMAND
AND GRANTING DEFENDANT'SMOTION TO DISMISS

For the reasons set out in the court’s October 9, 2001 opinion,
IT ISORDERED that:
Q) Paintiff’s Motion for Remand (Docket Item 8) is hereby denied.

2 Defendant’s Mation to Dismiss (Docket Item 3) is hereby granted.

UNITED STATE DISTRICT JUDGE

Dated: October 9, 2001



