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ROBI NSON, Chi ef Judge
| . | NTRODUCTI ON

Plaintiff Jesse H. Nicholson, Jr. is a Delaware prison
i nmat e housed at the Del aware Correctional Center in Snmyrna,
Del awar e, and has been such at all times relevant to his
claim Plaintiff filed suit against defendant Snyder on June
19, 2000, alleging violations of his Fifth, Ei ghth, and
Fourteenth Amendnent rights. (D.I. 1) On Septenber 18, 2000,
plaintiff anmended his conplaint to include First, Fifth,
Ei ghth, and Fourteenth Anmendnment clains agai nst defendants
Dudl ek and Henry. (D.I. 11) Plaintiff’s allegations stem
from his suspension as an educational clerk follow ng a
positive test for marijuana. (D.1. 1, § 4) The court
previously denied plaintiff’s notion for a “tenporary
restraining order, declaratory judgnent, and injunction.”
(D.1. 6) Currently before the court is defendants’ motion for
sunmary judgnment. (D.1. 25) For the reasons that follow, the
court grants in part and denies in part defendants’ notion.
1. BACKGROUND

VWile an inmate in the Del aware Correctional Center
(“DCC"), plaintiff had been enployed as an educational clerk
for approximtely five years. (D. 1. 1, 1 3) On Septenber 29,
1999, plaintiff tested positive for marijuana. (D.I. 26 at A-

1) On Cctober 20, 1999, plaintiff pled not guilty to a charge



of “use of intoxicants/non-prescribed drugs.” (ld. at A-2-3)
The DCC conducted a disciplinary hearing on April 25, 2000,
and plaintiff changed his plea to guilty. (ld. at A-4-8)
Plaintiff was sentenced to fifteen days confinenent to
quarters for the violation. (lLd. at A-8) Plaintiff signed
the record of disciplinary hearing, marking the box | abel ed
“will not appeal.” (ld.) The confinenment to quarters was
schedul ed to begin on May 29, 2000 and end on June 12, 2000.
(lLd. at A-9)

On May 2, 2000, plaintiff again tested positive for
marijuana. (ld. at A-11) On May 4, 2000, plaintiff was
suspended fromhis job. (D.1. 1, T 4) Sonetine between My

4, 2000, and May 18, 2000, the DCC reclassified plaintiff at a

different security level, leading to his term nation as an



educational clerk. (D.1. 26 at A-12-14)! Plaintiff then
filed suit against defendant Snyder on June 19, 2000.

On August 14, 2000, the DCC staff attenpted to again test
plaintiff for drug use, but plaintiff refused. (D.I. 11, T 5)
Def endant Dudl ek placed plaintiff in “isolation” or
“adm ni strative segregation” for refusing to obey an order.
(D.1. 11, 91 6; D.I. 26 at A-15-16) Plaintiff submtted a
urine sanmple on August 21, 2000 and was subsequently rel eased
to the general prison population. (D.I. 11, § 11) On
Sept enber 18, 2000, plaintiff amended his conplaint to add
def endant s Dudl ek and Henry? and the events surrounding the

August 2000 drug test.

!According to defendants, plaintiff should have been
reclassified because of the Septenber 1999 drug offense;
however, the unit in charge of reclassification, the Milti-

Di sci plinary Team (“MDT”), was not notified about the positive
drug test until My 1, 2000. (D.l1. 26 at 3) At that tine,
the MDT decided to retest plaintiff for drug use and base any
reclassification decision on the retest. Defendants provided
a docunent entitled “Justification for Request/Change of
Recommendati on” to support that theory. (D.I. 26 at A-10)
Plaintiff clainms the docunent is “forged” and has filed a
notion ordering defendants to produce the original. (D.I. 44,
15 DI1. 27) Since it is not clear to the court who the

aut hor of the docunment is, the court does not rely upon it.
Plaintiff’s “Mdtion for Authenticity” is, therefore, noot.

Plaintiff alleges that “[d] efendant Henry’s
responsibility was to review plaintiff’s isolation status and
determ ne whether plaintiff should be released from
isolation.” (D.1. 11, § 10)



Plaintiff contends that defendant Snyder violated his
ri ghts under the Due Process Cl ause when he reclassified
plaintiff within the DCC to a higher security |evel, which
resulted in the termnation of his prison job. (D.I. 1, T 11-
13) Plaintiff further contends that by ordering a subsequent
urine test and putting plaintiff in isolation for disobeying
an order, defendants Dudl ek and Henry retaliated against him
for filing the conplaint against defendant Snyder. (D.I. 11,
1 14-17)
I STANDARD OF REVI EW

A court shall grant summary judgnent only if “the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and
that the noving party is entitled to judgnent as a matter of
law.” Fed. R Civ. P. 56(c). The noving party bears the
burden of proving that no genuine issue of material fact

exi st s. See Matsushita Elec. Indus. Co. v. Zenith Radio

Corp., 475 U. S. 574, 586 n.10 (1986). “Facts that could alter
the outconme are ‘material,’ and disputes are ‘genuine if

evi dence exists fromwhich a rational person could concl ude
that the position of the person with the burden of proof on

the disputed issue is correct.” Horowitz v. Fed. Kenper Life




Assurance Co., 57 F.3d 300, 302 n.1 (3d Cir. 1995) (internal
citations omtted). |If the nmoving party has denonstrated an
absence of material fact, the nonnmoving party then “nust come
forward with ‘specific facts showing that there is a genuine

issue for trial.’”” Matsushita, 475 U S. at 587 (quoting Fed.

R Civ. P. 56(e)). The court will “view the underlying facts
and all reasonable inferences therefromin the |ight nost

favorable to the party opposing the notion.” Pa. Coal Ass’'n

v. Babbitt, 63 F.3d 231, 236 (3d Cir. 1995). The nere

exi stence of sonme evidence in support of the nonnoving party,
however, will not be sufficient for denial of a nmotion for
summary judgnment; there nmust be enough evidence to enable a
jury reasonably to find for the nonnoving party on that issue.

See Anderson v. Liberty Lobby, Inc., 477 U S. 242, 249 (1986).

| f the nonnoving party fails to nake a sufficient show ng on
an essential elenment of its case with respect to which it has
t he burden of proof, the noving party is entitled to judgnent

as a matter of | aw. See Celotex Corp. v. Catrett, 477 U.S.

317, 322 (1986).
V. DI SCUSSI ON

A. Fai lure to Exhaust Adm nistrati ve Renedi es

Def endants argue that plaintiff did not exhaust his

adm nistrative renmedies prior to filing this action pursuant



to the Prison Litigation ReformAct (“PLRA”), 42 U S.C. 8§
1997e(a).® Before filing “a civil action with respect to
prison conditions,”* a plaintiff-inmte nust exhaust his

adm ni strative renmedies, even if the ultimate relief sought is
not avail able through the adnm nistrative process. See Booth

v. Churner, 206 F.3d 289, 294-95 (3d Cir. 2000), aff’'d, 532

us __, 121 s Ct. 1819 (2001).
Plaintiff argues that defendants’ 8§ 1997e(a) defense

must fail because there are no “avail abl e”
adm ni strative renedies to chall enge
plaintiff’s arbitarily [sic] job suspension
and term nation, as clained by Congress, by
| eaving the word “available” in 8§ 1997e(a)
merely neant to convey that if a prisoner
is provided with no internal renedies,
exhausti on woul d not be required.

Therefore, 8 1997e(a) permts prisoners to
pursue their clains directly in federal
court.

5The PLRA provides, in pertinent part:

No action shall be brought with respect to
prison conditions under section 1983 of
this title, or any other Federal law, by a
pri soner confined in any jail, prison, or
ot her correctional facility until such
adm ni strative remedi es as are avail abl e
are exhaust ed.

42 U.S.C. § 1997e(a).

“The term “civil action with respect to prison conditions”
means any civil proceeding arising under Federal law with
respect to the conditions of confinenment or the effects of
actions by governnent officials on the |ives of persons
confined in prison, but does not include habeas corpus
proceedi ngs chall enging the fact or duration of confinenment in
prison. 18 U.S.C. 8 3626(Qg)(2).
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(D.I. 44, T 3)

The Inmate Gievance Procedure established by the
Del awar e Departnment of Correction states that “[e]very inmate
will be provided a tinely, effective means of having issues
brought to the attention of those who can offer admi nistrative
remedi es before court petitions can be filed.” DCC Policy 4.4
(revised April 15, 1997). Wth certain exceptions, DCC Policy
4.4, Part V provides for a three-tier system of review of
inmate grievances. Initially, after a witten grievance is
submtted to the Inmate Gievance Chair (“1GC"), investigation
into the matter will be initiated and informal resolution
attempted. If informal resolution is unsuccessful, the
Resi dent Grievance Committee (“RGC’) will convene and a
hearing will be held, cul mnating in a reconmendati on which is
forwarded to the Warden or his designee (“Warden”). |If the
Warden and the grievant concur with the RGC reconmendati on,
the GC closes the file and nonitors issues of conpliance. |If
the parties do not concur, the matter is referred to the
Bureau Gri evance Oficer (“BG0O'), who reviews the file. |If
the BGO concurs with the Warden's deci sion and the Bureau
Chi ef of Prisons accepts the BGO s recommendation, the | GC

closes the file and nonitors conpliance. Alternatively, the



BGO can attenpt nediati on between the grievant and the Warden
or recommend outside review of the matter.

The | GP procedures specifically exclude “issues
concerning Disciplinary, Classification, and Parole
decisions.” (D.l1. 25 at C-3) Because such decisions are nade
within their own adm nistrative context with attendant
procedures, the Departnent of Correction sensibly deterni ned
not to add another |ayer of procedures (those of the |IGP)
whi ch potentially could yield inconsistent results, not to
menti on added adm ni strative burdens.

Plaintiff clainms that he was wongfully reclassified to a
hi gher security level which resulted in the |loss of his prison
j ob. Regardl ess of whether plaintiff was afforded the process
due for classification decisions, such decisions are
specifically excluded under the 1GP. Therefore, the court
will not dism ss the conplaint for failure to exhaust
adm ni strative renedies.

B. Plaintiff’s Constitutional Clains

Al t hough defendants failed to articulate a PLRA defense,
nost of plaintiff’s clains neverthel ess fail because they do

not state constitutional violations. Plaintiff's clains are



asserted under 42 U S.C. 8§ 1983.°> Section 1983 cl ainms have
two essential elenents: (1) the conduct conpl ai ned of nust be
conmmtted by a person acting under color of state law, and (2)
t he conduct deprives a person of rights, privileges, or
immunities secured by the Constitution or laws of the United

States. See Kost v. Kozakiew cz, 1 F.3d 176, 184 (3d Cir.

1993) (citing Parratt v. Taylor, 451 U S. 527, 535 (1981),

overruled in part on other grounds, Daniels v. Wllians, 474

U S. 327 (1986)). Plaintiff’'s 8 1983 allegations include
violations of his First, Fifth, Eighth, and Fourteenth
Amendnment rights.
1. First Amendnent Cl ains
Plaintiff’'s First Amendnent claims are limted to
def endants Dudl ek and Henry. He alleges that defendants
Dudl ek and Henry “retaliated against the plaintiff for

initiating this litigation against defendant Snyder. . . .~

5Section 1983 provides, in pertinent part:
Every person who, under col or of any
statute, ordinance, regulation, custom or

usage, of any State . . ., subjects, or
causes to be subjected, any citizen of the
United States . . . to the deprivation of

any rights, privileges, or imunities
secured by the Constitution and | aws, shal
be liable to the party injured in an action
at law, suit in equity or other proper
proceedi ng for redress.

42 U.S.C. § 1983.



(D.1. 11 at 7) The only allegations plaintiff makes agai nst
def endants Dudl ek and Henry revolve around plaintiff’s being
ordered to submt a urine sanple for drug testing in August
2000 and then placing plaintiff in admnistrative segregation
for refusing to provide the sanple. The August 2000 drug test
came two nonths after plaintiff filed suit against defendant
Snyder .

Prisoners have a constitutional right to be free from

retaliation for exercising their constitutional rights.

See White v. Napoleon, 897 F.2d 103, 111 (3d Cir. 1990). *“The
Suprenme Court has explicitly held that an individual has a

vi abl e cl ai m agai nst the government when he is able to prove

t hat the governnent took action against himin retaliation for

his exercise of First Amendnment rights.” Anderson v. Davila,

125 F.3d 148, 160 (3d Cir. 1997)(citing M. Healthy City Sch.

Dist. Bd. of Educ. v. Doyle, 429 U S. 274 (1977)).

Retaliation protection extends to conplaints for which a
person has no independent constitutional right. See M.
Heal t hy, 429 U. S. at 283. Thus, even if plaintiff is not
entitled to a prison job or a disciplinary hearing, defendants
cannot di scrim nate against himfor exercising his First
Amendment rights. To state a retaliation claim plaintiff

woul d have to denonstrate: (1) that he engaged in protected

10



activity; (2) that the defendants responded with retaliation;
and (3) that his protected activity was the cause of the

retaliation. See Anderson, 125 F.3d at 161.

The only defense that defendants offer against
plaintiff’s First Amendnent claimis the fact that defendant
Snyder was not officially served with the conpl aint unti
Cct ober 13, 2000 —well after the August 2000 drug test was
ordered; thus, Dudl ek and Henry could not retaliate against
Ni chol son for sonething they did not know about. However,
there is no record evidence to this effect. |Indeed, there is
a possibility that at |east one of the defendants knew about
the | awsuit before Snyder was officially served, as the
certificate of service indicates that Snyder was given copies
of the conplaint and the notion for a tenporary restraining
order on June 19, 2000. (D.1. 2)

| f defendants Dudl ek and Henry did not know about the
| awsuit agai nst Snyder, they would be entitled to summary
judgnment on the issue of retaliation. However, the court
cannot grant summary judgnent based on pure specul ation. The
def endants have not responded to plaintiff’s discovery
requests. Absent any neani ngful discovery on the issue, the
court denies defendants’ notion for summary judgnment on the

First Amendnent claim

11



2. Fifth and Fourteenth Amendnent Cl ai ns

Plaintiff alleges that defendant Snyder deprived
plaintiff of due process of |aw by suspending himfromhis job
wi thout a disciplinary referral report or incident report.
(D.1. 1 at 5) Plaintiff |likew se alleges due process
vi ol ati ons agai nst defendants Dudl ek and Henry for allegedly
putting plaintiff in isolation for no reason and w thout a
heari ng.

Eval uating a due process claimfirst requires determ ning
whet her the alleged violation inplicates a constitutionally

protected property or liberty interest. See Sandin v. Conner,

515 U. S. 472 (1995). “Liberty interests protected by the
Fourteenth Amendnent nmy arise fromtwo sources —the Due
Process Clause itself and the laws of the States.” Hewtt v.
Hel ms, 459 U.S. 460, 466 (1983). Wth regard to prison
inmates, states may create protected liberty interests,
however,

these interests will be generally limted
to freedom fromrestraint which, while not
exceedi ng the sentence in such an
unexpected manner as to give rise to
protection by the Due Process Clause of its
own force, nonethel ess inposes atypical and
significant hardship on the inmate in
relation to the ordinary incidents of
prison life.

Sandin, 515 U.S. at 484 (internal citations onmtted).

12



In evaluating plaintiff’s due process claim “the court
is directed to look first to the nature of the sanction” to
det erm ne whether it constitutes an “atypical and significant

hardshi p.” Chapman v. Dudl ek, No. 95-73-SLR, 1997 W. 309442,

at *3 (D. Del. April 18, 1997). |If the sanction rises to such
a level, “the court nust then review the relevant procedure to
determine its sufficiency under the Due Process Clause.” |d.

Plaintiff alleges that his placenent in isolation wthout
a hearing violated his due process rights. However, neither
Del aware | aw nor DCC regul ations create a liberty interest in
a prisoner’s classification within an institution. See 11
Del. C. 8 6529(e).® Furthernore, the Suprene Court in Hew tt
held that “*[a]s |long as the conditions or degree of
confinenent to which [a] prisoner is subjected is within the
sentence i nposed upon himand is not otherw se violative of
the Constitution, the Due Process Clause does not in itself

subject an inmate’s treatnent by prison authorities to

6Section 6529(e) provides:

Nothing in this chapter shall be construed
to require the Departnment to institute or
mai ntain any system of classification of
convi cted persons for the purpose of
assignment to institutions or housing units
within institutions. However, the
Departnment may, at its discretion,
institute or maintain any such system at
any or all of its institutions.

11 Del. C. 8§ 6529(e).

13



judicial oversight.”” Hewitt, 459 U S. at 468 (quoting

Mont anye v. Haynes, 427 U. S. 236, 242 (1976)). Thus, the

transfer of a prisoner fromone classification to another has
been found to be unprotected by “‘the Due Process Clause in

and of itself,’” even though the change in status involves a
significant nodification in conditions of confinenment.

Hewitt, 459 U. S. at 468 (citation omtted); Myody v. Daggett,

429 U.S. 78 (1976); see also Lott v. Arroyo, 785 F. Supp. 508,

509 (E.D. Pa. 1991) (holding that plaintiff transferred from
group honme to correctional facility had no constitutionally
enf orceable right to participate in work rel ease program;

Brown v. Cunni ngham 730 F. Supp. 612 (D. Del. 1990) (stating

that plaintiff’s transfer from general population to

adm ni strative segregation, wthout being given notice and
opportunity to challenge it, was not violation of plaintiff’'s
liberty interest). Accordingly, defendants’ decision to place
plaintiff in isolation cannot be viewed as falling outside the
scope of “the sentence inposed upon him[or] otherw se
violative of the Constitution.” There is no indication of
record that plaintiff’s placenent in isolation inposed an
“atypical or significant hardship on [himl in relation to the
ordinary incidents of prison |ife” so as to inpinge upon his

protected liberty interests.

14



Li kewi se, neither Del aware |aw nor any other authority
creates a liberty interest in the right to participate in a

wor k or education program See Janmes v. Quinlan, 866 F.2d

627, 629-30 (3d Cir. 1989). Therefore, plaintiff cannot
prevail on a claimfor violation of a liberty interest created
by the due process clause or State law. To the extent that
plaintiff alleges due process violations, the court grants
def endants’ nmotion for summary judgnent.
3. Ei ght h Amendnment Cl ai ns

Plaintiff’s conplaint also includes allegations of Eighth
Amendnent vi ol ati ons, which are presunmably conplaints that the
def endants subjected himto cruel and unusual punishnment. In
evaluating plaintiff’s Eighth Amendnent claim the court
recogni zes that “‘the treatnment a prisoner receives in prison
and the conditions under which he is confined are subject to

scrutiny under the Ei ghth Amendnent.’” Farnmer v. Brennan, 511

U.S. 825, 832 (1994) (quoting Helling v. MKinney, 509 U S.

25, 31 (1993)). To establish a cognizable Ei ghth Amendnment
claim a prisoner-plaintiff nmust denonstrate: (1) that the
deprivation was sufficiently serious, i.e., objectively
har mf ul enough to establish a constitutional violation; and
(2) that the prison official acted with a sufficiently

cul pable state of nmnd, i.e., deliberate indifference. See

Hudson v. McMllian, 503 U. S. 1, 5-6 (1992).

15



Plaintiff does not allege that, while in isolation, he
was deni ed basi c human needs, such as food, clothing, shelter,
sani tation, nmedical care, and personal safety. Absent such
al l egati ons that he has been deprived of “the m ninal
civilized nmeasure of life's necessities,” plaintiff has failed
to raise a genuine issue of material fact as to whether his

confinenent was cruel and unusual punishnent. See Giffin v.

Vaughn, 112 F.3d 703, 709 (3d Cir. 1997)(quoting Young V.
Quinlan, 960 F.2d 351, 359 (3d Cir. 1992)). Thus, defendants’
nmotion for summry judgnent is granted regarding any all eged
Ei ght h Amendnent vi ol ati ons.

C. Def endants’ I munity Defenses

The defendants assert that they are shielded from
liability pursuant to the doctrines of Eleventh Amendnent,
sovereign, and qualified immunity.’

1. El event h Anmendnent and Sovereign | mmunity
State officials are entitled to sovereign and El eventh

Amendnment i mmunity for noney damages in their official

capacities. See Hafer v. Melo, 502 U S. 21 (1991); Corey V.

White, 457 U.S. 85 (1982); Harlow v. Fitzgerald, 457 U S. 800

(1982); Edelman v. Jordan, 415 U. S. 651 (1974); Osprina v.

‘Def endant Snyder al so seeks sunmary judgnent based on his
| ack of personal involvenment. Since the only remaining claim
is plaintiff’s First Amendnment retaliation claim and since
plaintiff makes no First Amendnent all egations agai nst
def endant Snyder, the court need not reach this question.

16



Dep’t of Corrs., State of Del., 749 F. Supp. 572 (D. Del.
1990). “[T]he Supreme Court has held that neither a State nor
its officials acting in their official capacities are
‘persons’ under § 1983.” Osprina, 749 F. Supp. at 577 (citing

WIl v. Mch. Dep't. of State Police, 491 U S. 58, 71 (1989)).

Plaintiff’s conplaint seeks conpensatory, punitive and
injunctive relief. To the extent that plaintiff seeks nobney
damages agai nst the defendants in their official capacity,
def endants’ notion for summary judgnent is granted.

2. Qualified Immunity

Def endants Dudl ek and Henry are “persons” within the
meani ng of 8 1983. As correctional officers, however,
def endants presunptively enjoy qualified inmunity for actions
taken within the scope of their discretionary authority.
Nevertheless, this imunity is not absolute because of the
public’s interest in deterring government officials from
unreasonably invading or violating individual rights. See

Anderson v. Creighton, 483 U. S. 635, 639 (1987).

Whet her qualified imunity exists is a question of |aw

for the court. See Orsatti v. N.J. State Police, 71 F.3d 480,

483 (3d Cir. 1995). A jury, however, should deci de any
di sputed factual issues relevant to that determ nation. See

Karnes v. Skrutski, 62 F.3d 485, 491-92 (3d Cir. 1995); Wers

v. Barnes, 925 F. Supp. 1079, 1086 (D. Del. 1996). The United

17



States Suprene Court set forth the test for qualified inmunity

in Harlow v. Fitzgerald, 457 U.S. 800 (1982). 1In Harlow, the

Court ruled that governnent officials perform ng discretionary
functions generally enjoy qualified imunity fromliability
unl ess their actions violate “clearly established statutory or
constitutional rights of which a reasonabl e person woul d have
known.” 1d. at 818.

Plaintiff alleges that defendants violated his
constitutional right to seek redress in the courts. Wthout
any nmeani ngful discovery on the issue, the court is unable to
conclude that the defendants acted in good faith in the
performance of their discretionary duties. Thus, to the
extent that plaintiff seeks injunctive relief against
def endants or conpensatory relief against the defendants in
their individual capacities, defendants’ notion for summary
j udgnment i s deni ed.

V. CONCLUSI ON

For the foregoing reasons, the court grants in part and
denies in part defendants’ notion for sunmary judgnent. The
conpl ai nt agai nst defendant Snyder is dismssed in its
entirety. Plaintiff’s Fifth, Ei ghth, and Fourteenth Amendnent
cl ai ms agai nst defendants Dudl ek and Henry are di sm ssed.

Wth respect to the remaining First Anmendnent claim

plaintiff’s claims are dism ssed to the extent that he seeks
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danmages agai nst the remni ning defendants in their official
capacities.

Al t hough plaintiff’s conplaint that he was
unconstitutionally deprived of his prison job and placed in
isolation is without nmerit, the defendants failed to neet
their burden of proof with respect to the First Amendnent
retaliation claim Plaintiff shall be entitled to discovery

on that issue. An appropriate order shall issue.
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