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ROBI NSON, Chi ef Judge

| NTRODUCTI ON

Presently before the court is the notion of Net Val ue
Hol di ngs, Inc. (“defendant”), to dism ss the conpl aint of
Aust ost Anstalt Schaan (“Austost”), Bal nore Funds (“Bal nore”)
and Anro International, S.A ("Amo”) (collectively
“plaintiffs”). Defendant argues that plaintiffs’ conplaint
fails to state clains upon which relief can be granted
pursuant to Rules 9(b) and 12(b)(6) of the Federal Rules of
Civil Procedure and the Private Securities Litigation Reform
Act, 15 U.S.C. § 78u-4(b). (D.1. 7) On August 22, 2000,
plaintiffs filed a conplaint asserting six causes of action
agai nst the defendant, which include: (1) breach of contract;
(2) breach of the covenant of good faith and fair dealing; (3)
fraud; (4) a violation of Section 10(b) of the Securities and
Exchange Act and Rule 10(b)-5; (5) estoppel; and (6)
reformation. (D.1. 1) Plaintiffs assert that as a result of
def endant’ s actions and inaction, the plaintiffs suffered
danmages in excess of $20 mllion. (ld.) Plaintiffs oppose
the notion arguing that defendant’s failure to tinmely register
the shares underlying the convertible notes, as allegedly

prom sed by defendant in an oral agreenment, directly caused



t he damages about which plaintiffs conplain. |In addition,
plaintiffs argue that all clains asserted agai nst defendant
are well -pl eaded and, as a result, defendant’s notion to
di sm ss should be denied. (D.1. 10) 11. BACKGROUND

I n or about May 1999, each of the plaintiffs purchased
$500,000 (i.e., $1.5 mllion collectively) of defendant’s 8%
unsecured convertible prom ssory notes pursuant to
Subscription Agreenents (“the Agreenents”) between the
parties. Under certain circunstances, these notes were
convertible into shares of defendant’s common stock at a rate
of $2.50 per share.?

According to plaintiffs, they were unwilling to purchase
t he notes unl ess defendant agreed to register the stock
underlying the notes with the Securities and Exchange
Commi ssion (“SEC’). This registration would allow plaintiffs
to publicly resell the stock upon conversion of the notes.
(D.1. 10 at 6) Defendant contends that the agreenents
“plainly state” that the stock issuable on conversion of the
notes was intended to be exenpt fromregistration with the SEC
and that each plaintiff “represented and warranted” that it

“fully under[stood] that . . [defendant] does not expect the

! Def endant characterizes itself as an “internet
“incubator’” that provides capital and assistance to early
stage e-businesses. (D.1. 7 at 3)



securities to be listed on a national stock exchange in the
foreseeable future, if at all.”? (D.I. 7 at 4) Absent

def endant’ s registration, plaintiffs would not be able to
resell the shares until one year after the notes were
purchased pursuant to SEC Rul e 144 and, thus, as plaintiffs
argue, the return on their investnment would be “substantially
del ayed.”® (D.1. 10 at 6)

Initially, defendant was unwilling to grant registration
ri ghts because it had already sold $6 mllion in notes to
other investors to whomit did not grant registration rights.
In order to get plaintiffs to purchase the notes, defendant
eventually agreed to grant registration rights. (l1d.) Under
t he Agreenents, defendant allegedly prom sed to register
plaintiffs’ shares “as soon as possi ble but not later than the
next registration statenent which [defendant] would file.”*

(D.1. 10 at 7) Defendant was unwilling to specify the timng

2In addition, defendant asserts that plaintiffs warranted
that they were purchasing the notes “for investnent purposes
only and not with a viewto the resale or distribution
thereof, in whole or in part.” (D. 1. 7, Exs. A-C, 8 7(a)(x))

3According to plaintiffs, this “substantial delay” is
particul arly relevant because with an “internet incubator”
conpany, such as defendant, this delay could nmean the
di fference between a substantial gain and a substantial |oss
on their investnment. (D.I. 10 at 6)

“Def endant specifically notes that this |anguage appears
nowhere in the Agreenents. (D.lI. 10 at 5)

3



of its registration commitnment in the Agreenents.>®
Supposedl y, defendant feared that other purchasers would | earn
of and request the sanme registration rights as those allegedly
granted to plaintiffs; thus, the general registration
| anguage. (ld.) Utimtely, plaintiffs agreed to nore
general | anguage and permtted defendant’s attorneys to draft
| anguage which would allow the parties to retain the alleged
oral agreement, while avoiding having to grant simlar rights
to other note holders.® (ld.)

On October 8, 1999, defendant filed a registration
statement regarding sonme of the convertible notes. However

def endant did not include those notes which plaintiffs

The Agreenment reads in pertinent part:
5. Restrictions on Resale.
(a) The Commobn Stock has not been regi stered under the
Securities Act or any state securities |aws and may not
be sold or transferred unless (i) subsequently
regi stered thereunder; (ii) the undersigned shall have
delivered to the Conpany an opinion of counsel (which
opi nion and counsel shall be reasonably acceptable to
t he Conpany) to the effect that the securities to be
sold or transferred may be sold or transferred pursuant
to Rule 144 pronul gated under the Securities Act (or a
successor). The conpany agrees to use reasonabl e
commercial efforts to register the Commobn Stock under
the Securities Act at some future date.

(D.1. 7, EXx. A (enphasis added).

°Plaintiffs assert that defendant was allowed to
“successfully deprive” other note holders of registration
ri ghts through the anbi guous | anguage of the Agreenents.
(D.1. 7 at 7)



purchased and held pursuant to the Agreenents. As this
registration was the “next registration statenent that
def endant filed,” plaintiffs interpreted this inaction (i.e.,
failure to register) as a breach of the Agreenents. (D.l. 10
at 8) Defendant did eventually file a registration statenent
covering plaintiffs' stock, which became effective June 30,
2000. 7

For its part, defendant argues that the Agreenments were
“fully integrated” at the time of ratification and, thus, no
representations, other than those contained therein, are
applicable. In support of this argunent, defendant cites
| anguage in the Agreenments which indicates that “[t]his
Subscri ption Agreenent and the Escrow Agreenment contain the
entire agreenment of the parties with respect to the subject
matter hereof and there are no representations, covenants or
ot her agreenents except as stated or referred to herein.”
(D.1. 7, Exs. A-C, 8 14) Defendant argues that plaintiffs are
sinply seeking to enforce verbal prom ses that are entirely
different fromwhat is contained in the “fully integrated”

Agreenments. Further, defendant argues that this information

"Plaintiffs claimthat this does not effectuate their
agreenent, however, because at the time of registration they
coul d have already sold their shares wi thout registration
pursuant to SEC Rule 144. (D.1. 10)
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is precluded by the parol evidence rule, and that plaintiffs’
failure to particularize the details of the alleged oral
agreenments subjects their conplaint to dism ssal pursuant to
Fed. R Civ. P. 9(b) and 12(b)(6).
1. STANDARD OF REVI EW

Under Rule 12(b)(6) of the Federal Rules of Civil
Procedure, a conplaint should be dismssed if it fails to
state a claimupon which relief can be granted. Fed. R Civ.
P. 12(b)(6). ©On a notion to dism ss, the court nust accept as
true all facts alleged by plaintiff and should not award the
motion unless plaintiff cannot prove any set of facts in
support of his claimwhich would entitle himto relief.

Conley v. G bson, 355 U. S. 41, 45-46 (1957). As the Third

Circuit Court of Appeals noted in In re Burlington Coat

Factory Sec. Litig., 114 F.3d 1410 (3d Cir. 1997), “‘the issue

is not whether a plaintiff will ultimately prevail but whether
the claimant is entitled to offer evidence to support the

claims.”” 1d. at 1420 (citing Scheuer v. Rhodes, 416 U S. 232,

236 (1974)).
I11. DI SCUSSI ON
The conpl ai nt asserts six causes of action agai nst

def endant, each of which shall be addressed seriatim

A. Breach of Contract



Plaintiffs allege that at the tine of the Agreenents,
def endant orally agreed to register the stock no later than
the time at which the next registration statement was to be
filed. When defendant failed to register the stock upon
filing its next registration statenment (i.e., October 8,
1999), plaintiffs claimtheir interests in the stock were
damaged. (D.1. 1)

Def endant argues that plaintiffs have failed to state a
claimfor breach of contract because they have admitted the
stock was eventually registered by defendant (i.e., consistent
with registration at “some future date.”). (D.1. 7) Further,
def endant argues the alleged oral representations are
precl uded by the parol evidence rul e because the
representations, even if made, either preceded or were
cont enporaneous with the ratification of the Agreements which
were themselves fully integrated. (Ld.)

Def endant is correct in asserting that the parol evidence
rul e woul d preclude adnm ssion of the all eged oral agreenents

if the Agreenents were fully integrated when ratified.® Janes

8The parties to this action have previously agreed that
the Agreenents are governed by Del aware law. See D.I. 10,
Exs. A-C, §8 17 ("This Subscription Agreenment is governed by
the laws of the State of Delaware as applied to the residents
of that jurisdiction executing contracts wholly to be
perfornmed therein.”).



Ri ver - Pennington Inc. v. CRSS Capital Inc., Cv. A No. 13870,

1995 W. 106554, *5 (Del. Ch. Mar. 6, 1995). However, at this
juncture, the record is insufficiently devel oped to allow the
court to definitively determ ne whether the Agreenments were
fully integrated and, thus, determ ne whether the parol
evidence rule applies. Therefore, it does not appear that
plaintiffs could not prove any set of facts which would

entitle themto relief on this claim See Conl ey, 355 U. S. at

45- 46.

B. Breach of Duty of Good Faith and Fair Dealing

Plaintiffs allege defendant breached its duty of good
faith and fair dealing owed to plaintiffs regarding their
“registration rights” -- a duty violated when defendant failed
to “tinely” register plaintiffs’ stock. (D.l1. 1) Defendant
charges plaintiffs’ claimis based solely on their reliance
upon the alleged oral representations regarding registration.
Def endant argues that this claimis also barred under the
parol evidence rul e because the parties did not include the
al l eged representation in the fully integrated Agreenents.
(D.1. 7)

At first glance, plaintiffs’ claimappears insufficient
because it is yet unclear what duty was owed that defendant

did not fulfill. Plaintiffs allege the registration was



“untinmely.” However, to the extent the registration was

“untinely,” the record is insufficiently devel oped to all ow
the court to determ ne whether the Agreenents were indeed
fully integrated, whether a nore specific tinme conponent
controlled registration and, if so, what additional duty was
owed to plaintiffs by defendant.

Thus, it is premature to say plaintiffs can prove no set
of facts which will entitle themto relief on this claim

C. Fraud in the Inducenent

Plaintiffs claimdefendant commtted fraud by orally
representing it would register the stock underlying the
convertible notes “as soon as practical, but in any event, not
| ater than the next registration statement” filed. (D.1. 1)
These representations thereby induced plaintiffs to enter into
the transaction (i.e., plaintiffs agreed to purchase the
convertible notes) which they allegedly would not have done
absent the oral representation. (ld.) In addition,
plaintiffs allege that in furtherance of defendant’s
“fraudul ent schenme,” defendant insisted upon unspecific
| anguage in the Agreenments regarding registration in an
attempt to “deprive the plaintiffs of the benefit of their
cl ear agreenment.” (1d.)

Def endant seeks to have plaintiffs’ claimdismssed



pursuant to Rule 12(b)(6) for failure to state a clai mupon
which relief can be granted. |In addition, defendant asserts
plaintiffs have failed to plead fraud with adequate
specificity pursuant to Rule 9(b) of the Federal Rules of
Civil Procedure. (D.1. 7) 1In response, plaintiffs argue the
cl ai ms have been wel | -pleaded, but that in the event that the
court disagrees, they ask for |eave to anend their clains.

1. Rule 9(b)

Al |l egations of fraud nust be pled with particularity to
al l ow a defendant adequate opportunity to defend the
plaintiff’s allegations. Fed. R Civ. P. 9(b). The Court of
Appeals for the Third Circuit has specifically noted that the
particularity requirenment has been rigorously applied in

securities fraud cases. Burlington Coat Factory, 114 F.3d at

1417. Satisfactory pleading under Rule 9(b) is often

evi denced by a conpl aint which pleads the alleged fraud with

“precise allegations of date, time, or place.” Naporano lron

& Metal Co. v. Anmerican Crane Corp., 79 F. Supp.2d 494 (D.N. J.

1999) (citing Craftmatic Sec. Litig. v. Kraftsow, 890 F.2d

628, 645 (3d Cir. 1989)). However, this standard is a ceiling
rather than a floor. The requirenent nmay al so be satisfied by

pl eadi ng whi ch uses al ternative neans of injecting precision

and sonme neasure of substantiation into their allegations of

10



fraud.” Rolo v. City Investing Co. Liquidating Trust, 155

F.3d 644, 658 (3d Cir. 1998) (citing Seville |Indus. Machinery

v. Sout hnost Machinery, 742 F.2d 786, 791 (3d Cir. 1984)). It

is wth these paraneters in mnd that plaintiffs’ claimis
revi ewed.

Plaintiffs have alleged that oral representations were
made that induced themto enter into the aforenentioned
transactions. Further, plaintiffs have specifically pled what
financial inpact the alleged fraud had.® Defendant argues
plaintiffs cannot reasonably rely upon the all eged

representations due to the witten | anguage of the Agreenents.

The current | anguage of the Agreenents (e.g.,“[t]he
conpany agrees to use reasonable commercial efforts to
regi ster the Common Stock under the Securities Act at sone
future date.”) (D.1. 7, Ex. A) is not necessarily contradicted
by or in conflict with the | anguage presented by plaintiffs.
In an agreenment which is not fully integrated, plaintiffs’
interpretation may help to explain what is meant by “sone
future date.” Until the record is sufficiently devel oped to

all ow the court to determ ne whether the parties had fully

*Plaintiffs claimthey suffered approximtely $20 million
in damages. (D.1. 1)

11



i ntegrated Agreenments, it is premature to dismss this claim
pursuant to Rule 12(b)(6) alone. As defendant notes, however,
plaintiffs’ have neglected to plead with “precision” or
“particul arity” approxi mately when, by whom and to whomthe
al |l eged representati ons were nade which allowed the alleged
fraud to take place. Under Rule 9(b), this information or a
reasonable facsimle is necessary to give defendant notice of

the clainms against it. Burlington Coat Factory, at 1418.

Therefore, plaintiffs’ current pleading of fraud is
insufficient to satisfy the standards of Rule 9(b).
2. Leave to Anend - Rule 15(a)

In pertinent part, Rule 15 states that “leave [to anend]
shall be freely given when justice so requires.” Fed. R Civ.
P. 15(a). The Third Circuit has recognized the inportance of
allowing claimants to anmend their conplaints after a Rule 9(b)
dism ssal. “[B]ecause we are hesitant to preclude the
prosecution of a possibly meritorious claimbecause of defects
in the pleadings, we believe that plaintiffs should be
af forded an additional opportunity . . . to conformthe

pl eadings to Rule 9(b).” Burlington Coat Factory, at 1435

(citing Ross v. A.H Robbins Co., 607 F.2d 545, 547 (2d Cir.

12



1979) .1 Thus, in the event of a Rule 9(b) dism ssal, it is
customary for claimants to obtain a second opportunity to

correct any deficiencies in their conplaint. See Saporito v.

Comubsti on Engineering, Inc., 843 F.2d 666, 675 (3d Cir. 1988)

(enphasi zing that clai mants shoul d have an opportunity to
amend a conplaint to add greater specificity follow ng the

award of a nmotion to dismss). Cf. Rolo v. City Investing Co.

Li quidating Trust, 155 F.3d 644 (3d Cir. 1998) (denying |eave

to amend where even the first anended conpl aint was | acking
the requisite particularity).

Therefore, although the court has found the
af orementioned claimlacking in the requisite particularity of
Rule 9, it finds that plaintiffs should have an opportunity to
formally nove to anmend their conplaint, to include an anmended
fraud claimthat endeavors to neet the Rule 9 pleading
requi rements.

D. Section 10(b) and Rule 10(b)-5

Plaintiffs allege defendant know ngly violated 8 10(b) of

the Securities and Exchange Act and Rule 10(b)-5.

I'n Burlington Coat Factory, the Third Circuit awarded
| eave to anmend even though the original conplaint had already
been anended once and there had been approxi mately four nonths
between the original filing of the conplaint and anmendnent.
114 F.3d at 1435. The court specifically noted that where
| eave to anmend is denied by the district court solely on Rule
9 particularity grounds, reversal is necessary. |d.

13



Specifically, plaintiffs allege defendant know ngly and/ or
recklessly (a) enpl oyed devices, schenes, and artifices to
defraud; (b) nade untrue statenents of material fact and/or
omtted to state material facts necessary to make the
statenments not m sl eading; and (c) engaged in acts, practices,
and a course of business which operated as a fraud and deceit
upon the plaintiffs. (D.I. 1 at 7) 1In addition, plaintiffs
al |l ege defendant acted with scienter in that it acted with
know edge of the nisrepresentations and om ssions of materi al
fact or acted with reckless disregard for the truth. Finally,
plaintiffs allege that by falsely representing that it would
regi ster the shares, defendant induced plaintiffs to refrain
frombringing suit to conpel registration. (1d.)

Def endant contends plaintiffs federal securities clains
shoul d be di sm ssed because they fail to neet the hei ghtened
pl eading requirements of the Private Securities Litigation
Reform Act (“PSLRA”). Citing to 15 U S.C. §8 78u-4(b)(1) and
(2) respectively, defendant clainms plaintiffs are required to
specify each allegedly false statenent and “state with
particularity facts giving rise to a strong inference that the
def endant acted with the required state of mnd.” 15 U S.C. 8§
78u-4(b)(2). In particular, defendant argues that with

respect to plaintiffs’ Rule 10(b)-5 clains, plaintiffs have

14



failed to plead “the who, what, when, where and how’ of the
all eged fraud, in addition to facts supporting “a strong
inference of” scienter. (D. 1. 7)

Section 10(b) prohibits the “use or enploy, in connection
with the purchase or sale of any security . . . [of] any
mani pul ati ve or deceptive device or contrivance in
contravention of such rules as the Comm ssion nay prescribe .

." Senerenko v. Cendant Corp., 223 F.3d 165, 174 (3d Cir.

2000) (quoting 15 U. S.C. 8 78j(b)). Rule 10(b)-5 is violated
when any person makes “any untrue statenment of a material fact
or [omts] a material fact necessary to nake the statenents
made in the light of the circunstances under which they were
made, not misleading . . . in connection with the purchase or

sale of any security.” Senerenko, 223 F.3d at 174 (quoting 17
C.F.R 8§ 240.10b-5(b)). In addition, the PSLRA, 15 U.S.C. 8§

78u-4(b) (1) states:

In any private action arising under this chapter in
which the plaintiff alleges that the defendant — (A)
made an untrue statenment of material fact; or (B)
omtted to state a material fact necessary in order
to make the statenments made, in the light of the
circunstances in which they were nmade, not

m sl eadi ng; the conplaint shall specify each
statenent alleged to have been m sl eading, the
reason or reasons why the statenment is m sl eading,
and if an allegation regarding the statenent or

om ssion is made on information and belief, the
conplaint shall state with particularity all facts

15



on which that belief is forned.
15 U.S.C. 8 78u-4(b)(1). Further, 8 78u-4(b)(2) reads in
pertinent part, “[i]n any private action arising under this
chapter . . . the conplaint shall, with respect to each act or
onmi ssion alleged to violate this chapter, state with
particularity facts giving rise to a strong inference that the
def endant acted with the required state of mnd.” 15 U S.C. 8§
78u-4(b)(2). %

To establish a valid claimunder 10(b)-5, a plaintiff
must denonstrate the defendant “(1) made a m sstatenent or an
onmi ssion of a material fact (2) with scienter (3) in
connection with the purchase or sale of a security (4) upon
which the plaintiff reasonably relied and (5) that the
plaintiff’'s reliance was the proxi mate cause of his or her

injury.” Senerenko, at 174 (citing Weiner v. Quaker OCats Co.,

129 F.3d 310, 315 (3d Cir. 1997)).

I n support of their Rule 10(b)-5 claim plaintiffs
essentially allege that defendant (1) m srepresented to
plaintiffs when its stock would actually be registered, (2)

had actual know edge of the m srepresentation (or om ssion) or

YFailure to satisfy the requirements of 88 78u-4(b)(1) &
(2) results in the disnm ssal of the conplaint. 15 U S.C. 8§
78u-4(b)(3)(A); In re Advanta Corp. Sec. Litig., 180 F.3d 525,
531 (3d Cir. 1999).

16



acted with reckless disregard of its truth, (3) as it related
to the sale of the convertible notes, (4) upon which
plaintiffs reasonably relied as denonstrated by plaintiffs’
forbearance fromfiling an action to conpel earlier
registration, and (5) that as a direct and proximte result of
plaintiffs’ reliance, they suffered damages in excess of
approximately $20 mllion. (D.I. 1 at Y 1-17, 27-35)

In support of their pleading of scienter, plaintiffs cite

to the Third Circuit’s opinion in In re Advanta Sec. Litig.,

180 F.3d 525 (3d Cir. 1999). There, the court held “it
remains sufficient for plaintiffs to plead scienter by
all eging facts ‘establishing a notive and an opportunity to
commt fraud, or by setting forth facts that constitute
circunmstantial evidence of either reckless or conscious
behavior.’”'? 1d. at 534-35 (quoting Weiner, 129 F.3d at 318
n. 8).

However, in Advanta, the court also explained that it

bel i eved Congress’ intent in enacting the PSLRA was to

2To this end, plaintiffs contend that “notive” is

denonstrated by defendant’s unwi | lingness to “extend
registration rights generally” to the purchasers of the
convertible (prom ssory) notes. “Opportunity” is presumably

denonstrated by the alleged fraudulent pre-ratification
statenments which induced plaintiffs to enter into the
transaction. (D.1. 1)

17



establish a “pleading standard approxi mately equal in
stringency to that of the Second Circuit.”1® |]d. at 534. See

al so Novak v. Kasaks, 216 F.3d 300, 310 (2d Cir. 2000)

(agreeing with Advanta in that the | anguage of the Reform Act
est abli shes a pl eading standard equally stringent to the
Second Circuit’s). Thus, the court found that “[motive and
opportunity, like all other allegations of scienter . . . nust
now be supported by facts stated ‘with particularity’ and nust
give rise to a ‘strong inference’ of scienter.” Advanta, at
535.

Al t hough plaintiffs briefly address each el ement of the
alleged fraud in their pleading, few of the elenents are pled
with the particularity required by the PSLRA. Wile
plaintiffs ostensibly have pled the “what” portion of the
all eged fraud (i.e., defendant’s notive as it relates to the
sal e of the convertible notes), the approxi mte “who, when,
where and how’ of the fraud are not pled with a | evel of

particularity that would satisfy 8 78u-4(b)(1). In addition,

BThe foundation of the Second Circuit standard is that “a
plaintiff nmust plead facts supporting a ‘strong inference’
that the defendant acted with the requisite scienter, by
alleging either ‘facts establishing a notive to commt fraud
and an opportunity to do so’ or facts constituting
circunstantial evidence of either reckless or conscious
behavior.” 1n re Tine Warner Inc. Sec. Litig., 9 F.3d 259,
269 (2d Cir. 1993).

18



the court finds the pleading lacking in the particularity
which would give rise to a “strong inference” of scienter.?
15 U.S.C. 8§ 78u-4(b)(2). Wile plaintiffs have generally
averred scienter, they have not provided the | evel of detail
t hat Advanta seem ngly requires.®

| ndeed, plaintiffs arguably admt the deficiencies in
their fraud claimas pled. |In plaintiffs’ reply brief, they
assert that their 10(b)-5 claimis well pled, yet follow this
assertion with | anguage that “[p]laintiffs allege (or can
allege) . . . .” the necessary specifics of the pleading.
(D.1. 10 at 29-30) This |anguage suggests that even

plaintiffs recogni ze (or can recognize) the insufficiency of

¥ 1n Novak v. Kasaks, 216 F.3d 300 (2d Cir. 2000), the
Second Circuit instructed that the “*strong inference’

standard” will be net where a “conplaint sufficiently alleges
that the defendants: (1) benefitted in a concrete and personal
way fromthe purported fraud . . . (2) engaged in deliberately
illegal behavior . . . (3) knew facts or had access to

i nformati on suggesting that their public statenents were not
accurate . . . or (4) failed to check information that they
had a duty to nonitor . . . .” Id. at 311. Thus, the court

is also not entirely satisfied that plaintiffs’ have
establi shed the defendant’s fraud under this equally
meani ngful interpretation of the prevailing pl eading
requi rements under the PSLRA

®Thus, it is not clear to the court that the pleading set
forth in D.1. 1, 9 33, is armed with an adequate nunber of
specific facts that would all ow the court to discern
def endant’ s “notive and opportunity” to commt fraud. A
generalized unwillingness to “extend registration rights” or
“register shares” at any given tinme is insufficient to carry
the burden set forth in Advanta.

19



their present pleading of fraud. Therefore, pursuant to 15
US.C. 8 78u-4(b)(3), because the pleading requirenents of
par agraphs (1) and (2) have not been adequately net,
plaintiffs' Rule 10(b)-5 claimshall be dism ssed.

E. Estoppe

Plaintiffs allege that, in order to get themto agree to
the securities transaction, defendant prom sed to register the
stock underlying the notes “as soon as practical but not |ater
than the next registration statenent.” (D.I. 1) Plaintiffs
assert that they agreed to the underlying transaction solely
in reliance on the alleged promse. Further, plaintiffs
assert defendant was aware of their reliance, and the specific
reasons they agreed to allow the Agreenents to contain general
| anguage regarding registration. Thus, plaintiffs claimthat
it would be unfair and inequitable to all ow defendant to “deny
its representation” regarding registration, and that defendant
shoul d be estopped from doi ng so.

Def endant argues that plaintiffs realistically have no
grounds for estoppel, because there is an enforceable

agreenent between the parties. Defendant cites Fox v. Rodel,

Inc., C. A No. 98-531-SLR, 1999 W 803885 (D. Del. Sept. 13,
1999), anobng other cases, for the proposition that it “is

axiomatic that a claimfor prom ssory estoppel is applicable

20



only in the absence of an enforceable contract.” Fox, 1999 W
803885, at *9. Further, defendant asserts that plaintiffs
must prove they reasonably relied on the alleged prom se in
order to obtain prom ssory estoppel. Defendant argues that in
light of the “integrated witten agreenents” between the
parties which contain different terns regarding registration,
plaintiffs' estoppel claimnmnust be dismssed. Id.

Previously, plaintiffs have, at |east for the sake of
argument, acqui esced to the argunment that there were
agreenents between the respective parties. (See D.1. 1, 91 9,
14, 17, 19-23, 25, 27-30, 32-35, 43-46) \Wiile plaintiffs have
argued that the Agreenents do not accurately represent the
full and conpl ete agreenment between the parties, one thing is
abundantly clear — agreenents did exist. In light of this
finding, the court will dismss plaintiffs’ estoppel claim

F. Reformation

Plaintiffs assert that during the drafting phase of the
Agreenents, attorneys for the defendant “verbally assured”
plaintiffs that the “future date” | anguage nmeant the stock
woul d be registered “as soon as practical, but not later than

the next registration statement which [defendant] woul d
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file.”® (D.1. 1 at 9) Plaintiffs also assert that to the
extent that defendant denies its obligation to register the
shares pursuant to this “verbal assurance,” the terns of the
Agreenents are based upon a m stake which was induced by

def endant’s wrongful conduct. Thus, plaintiffs argue they are
entitled to reformation of the contract to reflect the “clear
intent and agreenent” of the parties. (Ld.)

Def endant asserts reformation of a witten agreenment can
occur only when plaintiff can denmonstrate by “cl ear and
convinci ng evidence” that the witten agreenment does not
accurately or actually reflect the understandi ng of the

parties. Coca-Cola Bottling Co. v. Coca-Cola Co., 988 F.2d

386, 404-05 (3d Cir. 1993). Defendant al so asserts Del aware
courts have rejected such clains when they contradict an

agreenment executed by both parties. See Hob Tea Room lInc. v.

Mller, 89 A 2d 851, 857 (Del. 1952); Denetriades v. Kl edaras,

121 A . 2d 293, 295-96 (Del. Ch. 1956). Defendant argues that

because plaintiffs failed, like the plaintiffs in Hob Tea Room

and Denetriades, to obtain the specific |anguage regarding
registration during the drafting phase, they cannot now

subvert the Agreenents and re-write their contracts through

¥As alleged, the lack of specificity in the agreenents
was due to defendant’s fear that other stock purchasers woul d
request simlar registration rights. (D.I. 1 at 9)
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the filing of this conplaint.

In citing the Coca-Col a case, defendant sets forth the
proper burden plaintiffs must carry in order to achieve
reformation of a contract. However, this burden nust be
carried during the “prosecution” stage of a case, not the
“pl eading” stage. In light of the Rule 12(b)(6) standard, it
cannot be said that plaintiffs cannot successfully plead any
set of facts in support of their reformation claim?’

I V.  CONCLUSI ON

For the reasons stated, defendant’s nmotion to dism ss is
granted in part and denied in part. Defendant’s notion is
granted with regard to claim4 of the conplaint (the 8 10(b)
and Rule 10(b)-5 fraud claim and claim5 (the estoppel
claim. Defendant’s motion shall be denied with regard to

claims 1, 2, 3 and 6 of the conplaint. For claim3, the fraud

YI'n fact, plaintiffs' assertion lends itself to an
i nference that the | anguage regardi ng registration was
sufficiently anbi guous as to make the intent of the parties
subj ect to reasonabl e debate. See Shearing v. IO.AB Corp.,
712 F. Supp. 1446, 1454-55 (1989) (finding license agreenent
| anguage which purported to use “best reasonabl e commerci al
efforts” to effectuate contract sufficiently anbiguous to
justify the use of extrinsic evidence to prove the intent of
the parties). Simlarly, the | anguage of the Agreenents
requiring the use of “reasonable comrercial efforts” is
arguably so anbi guous that the intent of parties as to the
meani ng of “future date,” as it relates to registration of the
stock, is subject to interpretation. This “uncertainty”
precludes a Rule 12(b)(6) dism ssal of this claimat this
stage of the proceedi ngs.
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in the inducenent claim plaintiffs are granted the
opportunity to formally nove for |eave to anmend, pursuant to
Fed. R Civ. P. 15. Plaintiffs’ notion to amend should
include a copy of their proposed anended conpl aint.

Plaintiffs shall have 30 days to file their notion and anended
conpl ai nt.

An appropriate order shall issue.
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