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ROBI NSQN, Chi ef Judge
| . | NTRCDUCTI ON

Plaintiff Jason Lloyd filed this action on behalf of hinself
and a putative class of MBNA cardhol ders on February 22, 2000
agai nst defendants MBNA Anerica Bank (“MBNA’) and its
unidentified officers. Plaintiff alleges violation of the Truth
in Lending Act, 15 U.S.C. 8§ 1601, et seq., consuner fraud and
breach of contract, arising out of defendants’ processing of
credit card paynents. (D.I. 1) Defendants filed a notion to
dismss plaintiff’s conplaint pursuant to Fed. R Gv. P.
12(b)(1), or in the alternative, to stay the action in favor of
mandatory arbitration pursuant to Section 3 of the Federal
Arbitration Act (“FAA"), 9 U S.C. 8 3. (D.lI. 6) For the reasons
that follow, the court shall dismss plaintiff’s conplaint for
| ack of jurisdiction.
1. BACKGROUND

Plaintiff is a resident of the State of California and a

hol der of a credit card issued by MBNA. (D.1. 1) Plaintiff
contends that on at | east one occasion, MBNA failed to credit his
account on the day that his paynent was received. Plaintiff
all eges that MBNA created a “specified cut-off tine” for account
paynments, and when his paynent arrived after this tinme, MNA
i nproperly credited his paynent on the next business day. This
resulted in excess finance charges that deprived plaintiff of the

“expected benefits of [his] contract.” (ld.)



Plaintiff’s credit card account with MBNA is governed by a

Credit Card Agreenent (the “Agreenment”), which contains an

“Amendnment s Cl ause” that provides:

(D. 1.

We may anmend this Agreenment by conplying with the
applicable notification requirenents of federal |aw and
the laws of the State of Delaware. |f an amendnent
gives you the opportunity to reject the change, and if
you reject the change in the manner provided in such
amendnent, we may term nate your right to receive
credit and may ask you to return all credit devices as
a condition of your rejection. The anended Agreenent

(1 ncluding any higher rate or other higher charges or
fees) will apply to the entire unpaid bal ance,

i ncludi ng the bal ance existing before the anmendnent
becane effective. W may replace your credit card with
anot her card at any tine.

8, Ex. A

I n Decenber 1999, MBNA nmailed to plaintiff and other

exi sting cardholders a notice that as of February 1, 2000, MBNA

was anendi ng the Agreenent to add an “Arbitration Section” that

provides for a mandatory arbitration in the event of a dispute:

(D. 1.

As provided in your Credit Card Agreenent and under

Del aware | aw, we are anending the Credit Card Agreenent
to include an Arbitration Section. Please read it
carefully because it will affect your right to go to
court, including any right you may have to have a jury
trial. Instead, you (and we) will have to arbitrate
clains. You may choose not to be subject to this
Arbitration Section by follow ng the instructions at
the end of this notice. This Arbitration Section wll
becone effective on February 1, 2000.

8, Ex. B)
The Arbitration Section provides, in pertinent part:
Any claimor dispute (“Clainf) by either you or us
agai nst the other, or against the enpl oyees, agents or
assigns of the other, arising fromor relating in any
way to this Agreenent or any prior Agreenment or your
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account (whether under a statute, contract, tort, or

ot herwi se and whet her for noney danages, penalties or
declaratory or equitable relief), including O ains
regarding the applicability of this Arbitration Section
or the validity of the entire Agreenent or any prior
Agreenent, shall be resolved by binding arbitration.

The arbitration shall be conducted by the National
Arbitration Forum (“NAF"), under the Code of Procedure
in effect at the tinme the Claimis filed. . . . If the
NAF is unable or unwilling to act as arbitrator, we may
substitute another nationally recogni zed, independent
arbitration organization that uses a simlar code of
procedure. At your witten request, we wll advance
any arbitration filing fee, adm nistrative and hearing
fees which you are required to pay to pursue a Claimin
arbitration. The arbitrator will decide who will be
ultimately responsi ble for paying those fees. In no
event will you be required to reinburse us for any
arbitration filing, admnistrative or hearing fees in
an anmount greater than what your court costs would have
been if the O aimhad been resolved in a state court
with jurisdiction. Any arbitration hearing at which
you appear will take place wthin the federal judicial
district that includes your billing address at the tine
the daimis filed.

No Claimsubmtted to arbitration is heard by a jury
and no Cl aimnmay be brought as a class action or as a
private attorney general. You will not have the right
to act as a class representative or participate as a
menber of a class of claimants with respect to any
Claim This Arbitration Section does not apply to

Cl ai s between you and us previously asserted in any

| awsuits filed before the date this Arbitration Section
beconmes effective. However, this Arbitration Section
applies to all Cains nowin existence or that may
arise in the future.

THE RESULT OF THI S ARBI TRATI ON SECTI ON | S THAT, EXCEPT

AS PROVI DED ABOVE, CLAI MS CANNOT BE LI TI GATED | N COURT,

| NCLUDI NG SOME CLAI MS THAT COULD HAVE BEEN TRI ED BEFORE
A JURY, AS CLASS ACTIONS OR AS PRI VATE ATTORNEY GENERAL
ACTI ONS.

(ILd.) (enphasis in original)



The notice of amendnent also offers an opt-out provision by
whi ch cardhol ders may reject the Arbitration Section. |If a
cardhol der did not want his account to be subject to the
Arbitration Section, he was required to notify MBNA in witing by
January 25, 2000. MBNA never received such notification from
plaintiff, consequently, the Arbitration Section becane effective
in plaintiff’s Agreenent on February 1, 2000. (D.1. 8)
Plaintiff filed this action on February 22, 2000. (D.I. 1)
[11. DI SCUSSI ON

If an arbitration clause is valid and enforceable, a court
does not have jurisdiction over the underlying dispute and nust

refer the case to an arbitrator. See Harris v. Green Tree

Fi nancial Corp., 183 F. 3d 173, 179-80 (3d Cr. 1999) (“If . . . a

court deens a controverted arbitration clause a valid and

enforceabl e agreenent, it nust refer questions regarding the
enforceability of the terns of the underlying contract to an
arbitrator, pursuant to section four of the FAA. "); Geat W

Mort gage Corp. v. Peacock, 110 F.3d 222, 228 (3d Gr. 1997) (“In

conducting this inquiry the district court decides only whet her
there was an agreenent to arbitrate, and if so, whether the
agreenent is valid.”). The FAA requires the court to look to the
principles of contract law to determne if arbitration clauses
are valid and enforceable. See 9 US.C. § 2. In the case at

bar, plaintiff raises several argunents why the Arbitration



Section of the Agreenent is unenforceable, none of which has
merit. The court shall address each argunment seriatim

A Arbitration Conflicts with the Truth in Lendi ng Act

The Truth in Lending Act (“TILA”) provides for civil
liability for lenders who fail to give the disclosures required
by the statute, and specifically contenplates class actions as a
met hod of suit. See 15 U.S.C. § 1640. Plaintiff argues that the
Arbitration Section is unenforceabl e because it conflicts with
TI LA by discouraging class actions. This argunent fails in |ight

of the Third Grcuit’'s recent decision in Johnson v. West

Subur ban Bank, 225 F.3d 366 (3d Cr. 2000), cert. denied, 69

US LW 3383 (US. Feb. 20, 2001) (No. 00-846), in which the
court concluded that there was no congressional intent to

precl ude the enforcenment of arbitration clauses under TILA. The
court held that clainms under TILA can be arbitrated when a
plaintiff seeks to bring a claimon behalf of multiple claimnts,
even though such arbitration may render class actions to pursue
TILA clainms unavailable. See id. at 378. Thus, plaintiff’'s TILA
claimin this case is arbitrable.

B. The Arbitration Section Does Not Ensure Vindication of
Plaintiff’s R ghts Under TILA

Plaintiff contends that the cost allocation provision and
the choice of forumprovision in the Arbitration Section render
it unenforceable. Plaintiff bears the burden of proving that the

TILA claimis unsuitable for arbitration. See G een Tree




Fi nanci al Corp.-Al abana v. Randol ph, 121 S. . 513, 522 (2000)

(“We believe that where . . . a party seeks to invalidate an
arbitration agreenment on the ground that arbitration would be
prohi bitively expensive, that party bears the burden of show ng
the likelihood of incurring such costs.”). In this case, the
Arbitration Section provides that the arbitrator will decide
which party will be ultimtely responsible for paying the fees,
which will be no higher than the costs that would be incurred in
a state court with jurisdiction. Also, MBNA has agreed to
advance the arbitration costs upon request of a cardhol der.
Plaintiff has failed to show that the cost allocation is

prohibitive in any way. See, e.q., Geen Tree, 121 S.C. at 523

(hol ding that arbitration agreenent that does not nention
arbitration costs and fees is not per se unenforceabl e because it
fails to affirmatively protect party frompotentially steep
arbitration costs).

Simlarly, plaintiff fails to prove that the choice of forum
clause in the Arbitration Section renders it unenforceable. The
Arbitration Section requires the arbitration to be conducted by
the National Arbitration Forum or another “nationally
recogni zed, i1ndependent arbitration organization that uses a
simlar code of procedure.” The hearing is to take place within

the federal judicial district that includes plaintiff’'s billing



address at the time the claimwas filed.?! Plaintiff offers no
persuasi ve evidence that the National Arbitration Forumis

anyt hing but neutral and efficient. See, e.q., Sagal v. First

USA Bank, N.A., 69 F. Supp.2d 627 (D. Del. 1999), aff’'d, No. 99-

5873 (3d GCir. Jan. 18, 2001) (upholding clause that requires
arbitration by National Arbitration Forum. Therefore, plaintiff
has failed to show that the choice of forumclause renders the
Arbitration Section unenforceable.

C. Arbitration Section Does Not Apply to O ains That Arose
Prior to February 1, 2000

Plaintiff contends that clainms that arose prior to February
1, 2000 are not subject to the arbitration clause, and therefore,
his claimis not subject to binding arbitration. |In construing
the scope of an arbitration clause, courts generally operate

under a pronounced “presunption of arbitrability.” Battaglia v.

McKendry, 233 F.3d 720, 725 (3d G r. 2000) (quoting AT & T

Techs., Inc. v. Communi cations Wrkers of America, 475 U S. 643,

650 (1986). In this case, by not exercising his right to opt-
out, plaintiff agreed to arbitrate “all clainms now in existence
or that may arise in the future.” Plaintiff’s claimwas “in
exi stence” when the Arbitration Section becanme effective, and
plaintiff has presented no persuasive evidence to overcone the

presunption that his claimis subject to arbitration

Plaintiff’s billing address is Anerican Canyon, California,
which is located in the Northern District of California.
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D. Plaintiff Did Not Know ngly and Intentionally Wive
Right to Jury Trial

Plaintiff argues that he did not knowi ngly and intentionally
waive his right to a jury trial because notification of the
Arbitration Section was buried anong other “junk mail” docunents.
However, the inconspicuousness of an arbitration clause does not
provide a basis to invalidate an agreenent to arbitrate. See

Doctor’'s Associates, Inc. v. Casarotto, 517 U. S. 681, 687-88

(1996) (holding that FAA preenpted state statute requiring that
arbitration clause be printed on first page in capital letters);
Harris, 183 F.3d at 182-83 (holding that neither arbitration
clause in fine print on back of standard contracts nor inequality
i n bargai ning power rendered cl ause unenforceable). Thus,
plaintiff’s argunent is without nerit.?

E. Arbitration Section is an Unconsci onabl e Adhesi on
Cont r act

Finally, plaintiff’s argunent that the Arbitration Section
i s an unconsci onabl e adhesi on contract also fails as a matter of
law. More than a disparity in bargaining power is needed to show
that an arbitration agreenment is unconsci onabl e or unenforceabl e.

See Glner v. Interstate/Johnson Lane Corp., 500 U S. 20, 33

(1991) (“Mere inequality in bargaining power, however, is not a

Plaintiff’s argunment that MBNA waived its right to
arbitrate because an MBNA officer was quoted in the WI m ngton
News Journal as saying that MBNA believes that plaintiff’s
| awsuit has no nerit and “l ooks forward to seeing himin court”
is al so not persuasive.




sufficient reason to hold that arbitration agreenents are never
enforceable in the enploynent context.”); Harris, 183 F. 3d at
182- 83.

F. State Law C ai ns

Def endants request that the court dismss plaintiff’'s suit
under Fed. R Gv. P. 12(b)(1), or in the alternative, order a
stay in favor of mandatory arbitration. The FAA provides that
courts shall enter a stay pending arbitration when issues brought
before the courts are subject to arbitration clauses. 9 U S.C 8§
3. Courts have interpreted the provision, however, to permt
dismssal if all issues raised in an action are arbitrable and

must be submtted to arbitration. See Pelegrin v. United States

Filter, 1998 W. 175880, at *4 (D. Del. Mar. 31, 1998); Alford v.

Dean Wtter Reynolds, Inc., 975 F.2d 1161, 1164 (5th Cr. 1992);

Sparling v. Hoffman Construction Co., Inc., 864 F.2d 635, 638

(9th Gr. 1988); Hoffman v. Fidelity and Deposit Co., 734 F.

Supp. 192, 195 (D.N.J. 1990). Since plaintiff’s consuner fraud
and breach of contract clains are also covered by the Arbitration
Section, the court will not retain jurisdiction pending the
conpletion of arbitration.
' V.  CONCLUSI ON

For the reasons stated, defendants’ notion to dismss in

favor of binding arbitration is granted. The court will not



retain jurisdiction pending the conpletion of arbitration. An

appropriate order shall issue.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE DI STRI CT OF DELAWARE

JASON LLOYD, an i ndividual, )
on behalf of hinself and all )
others simlarly situated, )
)
Pl ai ntiff, )
)

V. ) Civil Action No. 00-109-SLR
)
MBNA AMERI CA BANK, N. A, and )
JOHN DOES 1 through 100, )
i ncl usi ve, )
)
Def endant s. )

ORDER

At WImngton, this 22nd day of February, 2001, consi stent
wi th the nmenorandum opi nion issued this sane day,

| T IS ORDERED t hat defendants’ notion to dismss in favor of
binding arbitration (D.I. 6) is granted. The court wll not

retain jurisdiction pending the conpletion of arbitration.

United States District Judge



