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Def endant / Peti ti oner.
MEMORANDUM ORDER

| NTRODUCTI ON

Petitioner Darryl Handy is an inmate at the Federal
Correctional Institution in Fairton, New Jersey. (D.I1. 106)
Currently before the court are petitioner’s application for
habeas relief filed pursuant to 28 U.S.C. § 2255, request to
extend time to file an addendumto his habeas petition, notion
for appoi ntnent of counsel, and notion for post-rehabilitation
relief. Petitioner’s habeas petition is denied in part,
petitioner’s request for an extension of tinme to file an addendum
is granted, and petitioner’s remaining notions are deni ed.
1. BACKGROUND

On June 13, 1997, petitioner was convicted of one count of
possession of a firearmby a felon in violation of 18 U S.C. §
922(g)(1).* (D.I. 72) On Septenber 5, 1997, the court sentenced

defendant to 120 nonths inprisonnent. (ld.) On April 2, 1998,

A jury found defendant guilty of an additional count, and
the court granted defendant’s notion for judgnment of acquittal as
to that count. (D.1. 59)



the Third Crcuit affirmed petitioner’s conviction. (D.1. 88)
Petitioner did not seek a wit of certiorari to the Suprene
Court. On Septenber 27, 1999, petitioner filed a pro se petition
for wit of habeas corpus pursuant to 28 U. S.C. § 2255.2 (D.|I
99) On January 3, 2000, petitioner filed a notion for |eave to
file an addendumto his petition. (D.1. 101) In an August 14,
2000 order, the court instructed petitioner to file an addendum
by Septenber 15, 2000. (D.1. 103) Since that tine, petitioner
has not filed an addendum however, he did request an extension
of time on Septenber 5, 2000. (D.I. 104) Petitioner also filed
a notion for appointnment of counsel (D.lI. 105) and a notion for
post-rehabilitation relief (D.1. 106) on Cctober 10, 2000.
[11. DI SCUSSI ON

A Application for Habeas Corpus Relief

Petitioner raises six grounds for relief in his habeas
petition: 1) the court erred in denying petitioner’s notion for
judgnment of acquittal and a new trial because of insufficient
evidence; 2) the court erred in denying petitioner’s notion to
suppress incrimnating statenents nade in the Brown trial; 3) the
court inproperly admtted petitioner’s statenents regarding the
G ock firearm which unfairly prejudiced petitioner’s right to a

fair trial; 4) petitioner did not knowingly, intelligently and

2The court granted petitioner’s request to extend the tine
to file a 2255 petition to Septenber 28, 1999. (D.1. 91)
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voluntarily waive his Fifth Arendnent privil ege against self-
incrimnation; 5) the court erred in denying petitioner’s notion
to suppress itens seized at 1120 Conrad Street; and 6)

i neffective assistance of counsel. The first five grounds were
consi dered and decided by the Third Grcuit on appeal. See

United States v. Handy, No. 97-7486, slip op. (3d CGr. Apr. 2,

1998). Therefore, the first five grounds of petitioner’s habeas

application are dismssed. See United States v. DeRewal, 10 F.3d

100, 105 n.4 (3d GCr. 1993) (holding that Section 2255 may not be
enployed to relitigate questions which were rai sed and consi dered
on direct appeal).

Petitioner’s request for an extension to file an addendumto
hi s habeas application is granted, however, that addendum may not
i nclude any separate or new clains. Since several of
petitioner’s habeas clains are dism ssed, he may only address the

claimfor ineffective assistance of counsel. See United States

v. Thomas, 221 F.3d 430, 436 (3d Cr. 2000) (holding that
addendum t o habeas petition cannot include separate or new

clains, but may anplify existing clains); United States v.

Duffus, 174 F.3d 333, 337-38 (3d Cir.), cert. denied, 120 S.C

163 (1999) (sane).
B. Appoi nt mrent of Counsel
There is no constitutional right to appointed counsel in

post-conviction collateral attacks. See Pennsylvania v. Finley,




481 U. S. 551, 555 (1987) (holding that Sixth Amendnent right to
appoi nted counsel does not extend to prisoners collaterally
attacking their convictions). Since petitioner has offered no
persuasi ve reasons why representation is required at this stage
of the proceedings, petitioner’s notion for appointnent of
counsel is denied. However, petitioner does have a statutory
right to appointed counsel in a section 2255 proceedi ng under
Rule 8, 28 U S C 8§ 2255, if an evidentiary hearing is required
to determine the nerits of petitioner’s claimfor ineffective
assi stance of counsel. Therefore, the request is denied w thout
prejudi ce to renew.

C. Post - Rehabilitation Relief

Petitioner’s notion for post-rehabilitation relief requests
pl acenment in the “Choice prograni at the Fairton Federal
Correctional Institution. The court does not have jurisdiction
to entertain such a request under 28 U S.C. § 2255, as petitioner
is challenging the manner in which his sentence is executed

rather than the sentence as it was inposed. See United States V.

Ferri, 686 F.2d 147, 158 (3d Cr. 1982). Therefore, petitioner’s
nmotion for post-rehabilitation relief is denied.
| V.  CONCLUSI ON

Therefore, at WImngton, this 14th day of February, 2001;

| T I'S ORDERED t hat :



1. The clains in paragraphs 8 through 12 of petitioner’s
application for habeas corpus relief (D. 1. 99) are dism ssed.

2. Petitioner’s request for an extension to file an
addendumto his habeas petition (D.1. 104) is granted, but the
addendumis limted to petitioner’s ineffective assistance of
counsel claim (paragraph 13). Briefing on that clai mshal
proceed in accordance with the foll ow ng schedul e:

a.) Petitioner shall file and serve an addendumto his
application for habeas corpus relief on or before February 28,
2001.

b.) The governnent shall file and serve an answering
brief in response to petitioner’s application on or before March
14, 2001.

c.) Petitioner shall file and serve a reply brief in
response to the governnent’s answering brief on or before March
28, 2001.

3. Petitioner’s notions for appointnent of counsel (D.I.

105) and post-rehabilitation relief (D.1. 106) are denied.

United States District Judge



