IN THE UNI TED STATES DI STRI CT COURT

FOR THE DI STRI CT OF DELAWARE

KENNETH FRANCI S REEDER, JR., )

Plaintiff, g

V. g Givil Action No. 99-328-SLR
DEPARTVENT OF CORRECTI ON; 3
SGT. R REYNOLDS; C/OE. L. )
HOWNELL; and LT. D. E. WEST, )

Def endant s. g

MEMORANDUM CRDER
| NTRODUCTI ON

Plaintiff Kenneth Francis Reeder, Jr. was at all relevant
times an inmate at Sussex Correctional Institution ("SCI") in
Ceorgetown, Delaware. (D.I. 65) Plaintiff filed this action
pursuant to 42 U.S.C. 8§ 1983 agai nst defendants Del aware
Departnent of Correction ("DOC'), Sgt. Rodney Reynol ds
("Reynol ds"), Correctional Oficer Enory L. Howell ("Howell"),
and Lt. D. E. West ("West").! (ILd.) Plaintiff clains that
defendants violated his Ei ghth and Fourteenth Amendnment rights
agai nst cruel and unusual punishnent, and are |iable for assault
and battery stemm ng from an unwarranted beating that occurred on
March 16, 1999. (l1d.) Plaintiff seeks conpensatory and punitive

damages. (l1d.)

The court dism ssed def endants DOC and West fromthis
action in a January 5, 2000 order. (D.1. 49)



Currently before the court are defendants' notion for
summary judgnent for failure to exhaust adm nistrative renedies
and notion to stay proceedings. (D.1. 60, 61) For the reasons
stated bel ow, defendants’ notion for summary judgnent is denied,
and defendants’ notion to stay proceedings is dismssed as noot.
1. BACKGROUND

This suit stens froman all eged beating of plaintiff by
correctional officers on the norning of March 16, 1999.

Plaintiff clains that after he asked defendant Howel|l for a rol
of toilet paper, Howell ordered plaintiff to go to his cel

W t hout answering his request. (D.I. 65) Wen plaintiff failed
to respond i medi ately, Howell allegedly threatened to “spray”
him?2 (1d.) Shortly after plaintiff returned to his cell,
Howel | entered with Reynolds and three other DOC enpl oyees.
Reynol ds all egedly ordered plaintiff to pack his bel ongings in
preparation for a transfer to another housing unit. Wen
plaintiff stood to pack, Reynolds slapped his face. (1d.)
Plaintiff approached Reynol ds, who allegedly pushed plaintiff

onto his bed. (ld.) Plaintiff clains that Reynolds then knocked

2Def endants claimthat plaintiff already had a roll of
toilet paper in his hand when plaintiff asked Howel | for another
one. (D.1. 25, Exs. Al, B) Wen Howell told himhe could not
have another roll, plaintiff blew his nose on the paper and threw
it inthe trash. (l1d.) Howell then asked for plaintiff’s
identification badge, and plaintiff told himthat it was in his
cell. Howell ordered plaintiff to go to his cell to get his
identification badge, and told plaintiff that he would nmeet him
there. (1d.)



himto the ground and pinned himthere as Reynol ds and Howel |
punched and ki cked himfor about five mnutes.® (ld.)

Def endants claimthat plaintiff was exam ned by Nurse Jester
| ater that day and, according to her report, she treated three
quarter-inch, “superficial scratches” on plaintiff’s neck with
hydr ogen peroxi de and an antibiotic ointnent. (D.I. 25, Ex. F
F1) In addition to the cuts, Nurse Jester noted “reddened and
dar ker discoloration” of plaintiff’s neck. Plaintiff told Nurse
Jester that he had no other injuries. (D. 1. 25, Ex. F)
Plaintiff, however, contends that he was never exam ned by Nurse
Jester, but by Dr. Burns two days after the incident. (D.1. 28
and 46) According to plaintiff, Dr. Burns neasured his cuts and
swol len wists and recorded the bruises on his back and legs in
his nedical file. Plaintiff also clains that since the tine of
the all eged beating, he has suffered fromfrequent nightmares and
m gr ai ne headaches, for which he takes prescription nedication

twce daily. (Ld.)

3Def endants claimthat once Howell entered plaintiff’'s cel
and again asked for his identification badge, plaintiff
responded, “It’s you and ne m f , one on one, |1
kick your ass.” (D.1. 25, Ex. Al) Howell l|ocked plaintiff’s
cell and requested backup, at which tinme the watch comuander
authorized plaintiff’s transfer to housing unit #4. (D.I1. 25,
Ex. A2, C, D) Wen backup arrived and the officers attenpted to
handcuff plaintiff, he allegedly becanme conbative and attenpted
to break away. The officers “subdued” himand transferred himto
the other housing unit. Defendants claimthat while escorting
plaintiff, the officers asked himif he was hurt anywhere, and
plaintiff responded, “No, I'mok.” (D.l1. 25, Ex. G H)

3



Foll owi ng the incident, Howell filed a Disciplinary Report
against plaintiff for disorderly and threatening behavior, a
violation of Institutional Rule 1.06. (D.I. 60, Ex. A) After a
hearing on April 14, 1999 at which plaintiff was present,
plaintiff was found guilty of violating Rule 1.06 by the hearing
officer. (D.1. 160, Ex. C1, ¢4) Plaintiff was advised of his
right to appeal the decision but chose not to do so. (D.l. 60,
Ex. Cl, C3, C5, C®6)

Plaintiff also filed a Gievance Formon the day of the
incident. (D.I. 66, Ex. A) Upon filing of a Gievance Form
Bureau of Prisons Procedure 4.4 requires an investigation, and if
necessary, a hearing, into the allegations. (D.l. 66, Ex. 2)
Plaintiff clains that his Gievance Form was never acted upon by
the DOC. (D.I1. 66)

[11. STANDARD OF REVI EW

Summary judgnent should be granted only if the court
concludes that “there is no genuine issue as to any material fact
and that the noving party is entitled to judgnent as a matter of
law.” Fed. R Civ. P. 56(c). The noving party bears the burden
of proving that no genuine issue of material fact is in dispute.

See Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S.

574, 586 n.10 (1986). Once the noving party has carried its
initial burden, the nonnoving party “nust come forward with

‘specific facts showing that there is a genuine issue for



trial.”” 1d. at 587 (quoting Fed. R Cv. P. 56(e)). “Facts
that could alter the outcone are ‘material,’ and di sputes are
‘genuine’ if evidence exists fromwhich a rational person could
conclude that the position of the person with the burden of proof

on the disputed issue is correct.” Horowitz v. Fed. Life

Assurance Co., 57 F.3d 300, 302 n.1 (3d Gr. 1995) (citations

omtted). |If the nonnoving party fails to nake a sufficient
showi ng on an essential elenent of its case with respect to which
it has the burden of proof, the noving party is entitled to

judgnent as a matter of law. See Celotex Corp. v. Catrett, 477

U S 317, 322 (1986). The nere exi stence of sone evidence in
support of the nonnoving party will not be sufficient for denial
of a notion for summary judgnent; there nust be enough evi dence
to enable a jury reasonably to find for the nonnoving party on

that factual issue. See Anderson v. Liberty Lobby, Inc., 477

U S 242, 249 (1986). The court nust “view the underlying facts
and all reasonable inferences therefromin the |ight nost

favorable to the party opposing the notion.” Pa. Coal Ass’'n v.

Babbitt, 63 F.3d 231, 236 (3d Cr. 1995)(citation omtted).
V. DI SCUSSI ON
Def endants argue that plaintiff did not exhaust his

adm nistrative renmedies prior to filing this action pursuant to



the Prison Litigation Reform Act ("PLRA"), 42 U S.C. § 1997e(a).*
Before filing a civil action on an excessive force claim a
plaintiff-inmte nust exhaust his adm nistrative renedi es, even
if the ultimate relief sought is not available through the

adm ni strative process. See Booth v. Churner, 206 F.3d 289, 300

(3d CGr. 2000), cert. granted, 68 U S.L.W 3774, 69 U S. L. W

3289, 69 U . S.L.W 3294 (U S. Cct. 30, 2000) (No. 99-1964). See
al so Ahned v. Sronovski, 103 F. Supp.2d 838, 843 (E.D. Pa. 2000)

(quoting Nyhuis v. Reno, 204 F.3d 65, 73 (3d Gr. 2000) (stating

that Section 1997e(a) "specifically mandates that
inmate-plaintiffs exhaust their avail able adm nistrative
remedies." ).

In this case, plaintiff chose not to appeal the disciplinary
proceedi ngs brought against him However, disciplinary
proceedi ngs do not provide adm nistrative renedies to an inmate.
Plaintiff pursued his admnistrative renedies by filing a
Gievance Form according to prison procedure, and defendants do

not dispute plaintiff’s claimthat his Gievance Form was never

“The PLRA provides, in pertinent part:

No action shall be brought with respect to
prison conditions under section 1983 of this
title, or any other Federal |aw, by a

pri soner confined in any jail, prison, or

ot her correctional facility until such

adm ni strative renedies as are available are
exhaust ed.

42 U.S.C. § 1997e(a).



acted upon by the DOC. Therefore, the court determ nes that
plaintiff has exhausted his adm nistrative renedi es and
defendants’ notion for sunmary judgnent is denied.
V. CONCLUSI ON

Therefore, at WImngton, this 22nd day of February, 2001;

| T I'S ORDERED t hat :

1. Def endants’ notion for summary judgnent (D.1. 60) is
deni ed.
2. Def endants’ notion to stay proceedings (D.I. 61) is

di sm ssed as noot.
3. Al notions to join other parties and amend the
pl eadi ngs shall be filed on or before April 23, 2001.
4. All discovery shall be conpleted on or before May 23,

2001.

United States District Judge



