IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF DELAWARE

PROXIM INCORPORATED,
Plaintiff,

V. C.A. No. 01-155-SLR
3COM CORPORATION, SYMBOL
TECHNOLOGIES, INCORPORATED,
WAYPORT INCORPORATED, and
SMC NETWORKS, INCORPORATED,

—_— — — — — — — — — — — ~—

Defendants.

MEMORANDUM ORDER

I. INTRODUCTION

On March 8, 2001, plaintiff Proxim brought this suit against
defendants 3COM, Symbol Technologies (“Symbol”), Wayport and SMC
Networks (“SMC”) alleging infringement of several patents owned
by plaintiff related to wireless networks. (D.I. 1) On December
12, 2001, Intersil Corporation moved for leave to intervene as a
co-defendant in the case. (D.I. 78) After finding that the
thrust of the present litigation was directed against the
Intersil PRISM chip set, the court granted Intersil’s motion to
intervene. (D.I. 106) Given the fact that Intersil was also a
respondent in an action brought before the ITC by plaintiff
related to the same technologies, the court was required to stay
this action pursuant to 28 U.S.C. § 16509. (Id.)

In addition to entering the stay, the court concluded that



it would be unfair to allow damages to accrue against defendant
Symbol given that Symbol was merely a customer and user of
Intersil’s PRISM chip set and was not a party to the ITC action.
Thus, the court further ordered that plaintiff would be precluded
from collecting damages from Symbol that resulted from any
alleged infringing conduct during the stay. (Id.)

Presently before the court are defendants 3COM, SMC and
Wayport’s motions to preclude damages from accruing during the
stay and plaintiff’s motion for reconsideration of the court’s
order precluding damages from accruing with respect to Symbol.
(D.I. 107, 108, 110)

II. STANDARD OF REVIEW

The purpose of a motion for reconsideration is to “correct

manifest errors of law or fact or to present newly discovered

evidence.” Max’s Seafood Café ex—-rel. Lou—-Ann, Inc. V.

Quinteros, 176 F.3d 669, 677 (3d Cir. 1999). Accordingly, a
court may alter or amend its judgment if the movant demonstrates
at least one of the following: (1) a change in the controlling
law; (2) availability of new evidence not available when the

previous decision issued; or (3) a need to correct a clear error

of law or fact or to prevent manifest injustice. See id.

IITI. DISCUSSION

In its May 30, 2002 order entering the stay, the court was



mindful of the concerns posed by Symbol in its papers opposing
the stay. Namely, Symbol was not a party to the ITC action and,
therefore, would not have an opportunity to defend itself in that
forum. Furthermore, Symbol would be subjected to the uncertainty
of conducting business with the impending litigation hanging over
it. Given these concerns, the court concluded that in the
interests of equity, damages should not be allowed to accrue
against Symbol during the stay and pendency of the ITC action.

In their motions, defendants 3COM, Wayport and SMC argue that
they are in the same situation as Symbol and should be afforded
the same protections.

In its motion for reconsideration, plaintiff argues that
Symbol would suffer no harm as a result of the stay since it is
indemnified against any infringement damages by Intersil. (D.I.
110 at 5) Furthermore, plaintiff argues that the court abused
its discretion by precluding it from recovering its full remedies
for defendants’ alleged infringement. Given the indemnification
argument, the court ordered the parties to submit briefing
regarding any indemnification agreements they had with Intersil

related to this litigation. (D.I. 117)

In response to this order, Symbol admits that it has an
indemnification agreement with Intersil but argues that Intersil

has not agreed to full indemnification and, furthermore,



Intersil’s indemnification agreement is only as good as
Intersil’s ability and willingness to pay for any potential
damages. (D.I. 118) The court finds this argument unpersuasive.
The terms of Symbol’s indemnification agreement with Intersil and
its concerns about Intersil’s willingness or ability to satisfy
its obligations are irrelevant to the inquiry in the present
case. The fact that Symbol is indemnified against potential
damages in the current case mitigates its claim of harm resulting
from the stay. Symbol’s ability to enforce its agreement with
Intersil is separate from this litigation and, therefore, the
court’s order precluding damages from occurring during the stay
(D.I. 106) is vacated in part.

Defendants 3COM, Wayport and SMC merely state that they are
not receiving and have not received any indemnification from
Intersil related to this litigation. (D.I. 119) Plaintiff
argues that these responses do little to address the
indemnification issues. In particular, plaintiff argues that
3COM and SMC “undoubtedly have contracts with Intersil that

address indemnification and warranties applicable to Intersil’s

PRISM chipset.” (Id. at 3) Furthermore, under the U.C.C., 3COM
and SMC likely have warranty and indemnification claims. 1In
their responding affidavits, neither 3COM nor SMC discuss whether

or not they have demanded indemnification or whether they have a



right to seek indemnification under their purchase agreements
with Intersil. With respect to Wayport, plaintiff argues that
Intersil “has already stated that its counsel is defending
Wayport here at the expense of another defendant involved in
other litigation against Proxim.” (Id. at 4) Given the
vagueness of defendants 3COM, SMC and Wayport’s responses, the
court concludes that they have failed to show potential harm from
the stay requiring the court to preclude damages from accruing
during the stay.
IV. CONCLUSION

At Wilmington, this 21st day of February, 2003, for the
reasons stated;

IT IS ORDERED that:

1. Defendants 3COM and SMC’s motion to preclude damages
from accruing during the stay (D.I. 107) is denied.

2. Defendant Wayport’s motion to preclude damages from
accruing during the stay (D.I. 108) is denied.

3. Plaintiff’s motion for reconsideration (D.I. 110) is
granted and the court’s previous order precluding damages from
accruing during the stay with respect to defendant Symbol (D.TI.

106) is vacated in part.

Sue L. Robinson
United States District Judge




