IN THE UNI TED STATES DI STRI CT COURT

FOR THE DI STRI CT OF DELAWARE

UNI ON CARBI DE CHEMS. &
PLASTI CS TECH. CORP. and
UNI ON CARBI DE CORP. ,

Pl aintiff,
Count er - Def endant
Cvil Action No. 99-CV-274-SLR
(Consol i dat ed)

V.

SHELL AL CO.,
SHELL CHEM CAL CO., and
CRI CATALYST CO ,

Def endant s,
Counter-Plaintiffs.

SHELL O L CO.,
Pl aintiff,
V. Cvil Action No. 99-846-SLR
UNI ON CARBI DE CHEMS. &
PLASTI CS TECH. CORP. and
UNI ON CARBI DE CORP.

Def endant s.
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ORDER

At WIimngton this 16th day of January, 2001, having
heard oral argunent and having revi ewed papers submtted in
connection therewth;

| T IS ORDERED t hat the disputed claimlanguage in the
343 and ‘481 patents, as identified by the above referenced
parties, shall be construed as follows, consistent wth the
tenets of claimeconstruction set forth by the United States Court

of Appeals for the Federal Crcuit:



1. “Salt.” A conpound that contains a positively
charged conponent (cation) and a negatively
charged conponent (anion), other than a hydrogen
or hydroxyl ion, and is not an oxide.?

2. “Groups 3b through 7b inclusive.” This includes,
in addition to scandium (Sc) (atom c nunber 21),
yttrium (Y) (atom c nunber 39), and | anthanum (La)
(atom ¢ nunber 57), the fourteen elenents with
atom ¢ nunbers 58 through 71, from cerium (Ce)
(atom ¢ nunber 58) through lutetium (Lu) (atomc
nunber 71), as provided by the Periodic Tabl e of
El ement s.

| T IS FURTHER ORDERED t hat the disputed cl ai ml|anguage

in the 243 patent shall be construed as foll ows:

1. “[T]he [inventive] catalyst . . . contains a
conbi nation of (a) cesiumin a second anount and
(b) at |east one other alkali metal selected from
the group consisting of lithium sodium potassium
and rubidiumin a third anount, which conbi nation
conprises (a) and (b) in anmbunts in relation to

t he amount of silver in the catalyst sufficient to

'n a solution, the cations and anions are disassoci at ed.
On a finished catalyst, the cations and anions are chemcally
bonded. The issue of whether salt on the finished catal yst nust
be in the formof a crystalline structure will be resolved after
the close of evidence in the jury instructions.

2



provi de an efficiency of ethylene oxide

manuf acture that is greater than the efficiencies
obtai nable in the same et hyl ene oxi de production
system including the sane conversions, than (i) a
second catal yst containing silver in the first
anount and cesiumin the second anount, and (ii) a
third catalyst containing silver in the first

amount and the alkali netal in the third

anount . . ..” Because “[t]he catalysts of the
invention are not . . . restricted to binary
conbi nations of alkali netals,” (col. 8, lines 44-

55; col. 30, lines 1-7), the third catalyst (in
order to be a conparable catal yst) nust contain
the same “other alkali netal[s]” in the sanme
(third) anobunt as the inventive catalyst. (See
col. 23, Table VI)

“[ T] he combi nation of silver, cesium and other

al kali nmetal in said catalyst is characterizable
by an efficiency equation.” The word
“characterize” is used interchangeably with the
word “determne.” (See, e.q., col. 3, lines 37-8;
JTX 7 — 0169-0176; 0336-0360) Therefore, the
phrase shall be construed to nean that the

synergi stic conbinations are determned fromthe



ef ficiency equation.

“The sane et hyl ene oxide production system” The
file wapper and patent descri be an experinental
procedur e whereby, once “the conditions and
paraneters” for a particul ar ethyl ene oxide
production system are defined, a conposite design
set of experinents are carried out fromwhich the
efficiency equation is obtained fromwhich the
synergi stic conbinations are determ nable. (See,
e.qg., JIX7 - 0176) Therefore, the phrase “sane
et hyl ene oxi de production systenf is construed to
mean the | aboratory or experinental “conditions
and paraneters” which define the ethyl ene oxide
production systemwhich ultimately will be used
commercial ly.

The inproved catalyst is not limted to catal ysts
cont ai ni ng conbi nations of alkali netals that are
the same as or equivalent to the conbinations of
al kali netals in the specific exanple catal ysts

described in the specification.

United States District Judge



