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ROBI NSON, Chi ef Judge
| . | NTRODUCTI ON

Plaintiff Maetroye Mercer filed this action against Jo
Anne B. Barnhart,? the Commi ssioner of Social Security, on
August 10, 2000. Plaintiff seeks judicial review, pursuant to
42 U.S.C. 8§ 405(g), of a decision by the Comm ssioner denying
her claimfor disability insurance benefits under Title Il of
the Social Security Act, 42 U.S.C. 88 401-403. Currently
before the court are plaintiff’s notion for summary judgnent
(D.1. 16) and defendant’s cross-nmotion for summry judgnent
(D.1. 19). For the reasons that follow, the court shall grant
plaintiff’s notion for summary judgnment and deny defendant’s

cross-nmotion for summary judgnent.

1. BACKGROUND

A. Procedural History

On May 19, 1994, plaintiff filed applications for a
period of disability and disability insurance benefits under
Title I'l of the Social Security Act, 42 U S.C. § 401 et seq.,
and for supplenmental security income based on disability under

Title XVI of the Act, 42 U S.C. § 1381 et seq. (D 1. 11 at

2Jo Anne B. Barnhart becane the Commi ssioner of Soci al
Security, effective Novenber 14, 2001, to succeed Acting
Comm ssi oner Larry G Massanari, who succeeded Commi ssi oner
Kenneth S. Apfel. Pursuant to Fed. R Civ. P. 25(d)(1) and 42
U.S.C. 8 405(g), Jo Anne B. Barnhart is automatically
substituted as the defendant in this action.



84-87) Plaintiff alleges an inability to work since June 28,
1986 as a result of a nmotor vehicle accident, in which she
suffered neck, arm and | ow back injuries; degenerative
arthritis in the hip and | egs; and post traumatic stress.
(ILd. at 29) Plaintiff’s clains were denied both initially and
upon reconsideration. (Ld. at 29, 88) On April 21, 1995,
plaintiff filed a tinmely request for a hearing before an
adm ni strative |aw judge (“ALJ”) which was subsequently held
on Novenber 21, 1996. (ld. at 29)

Plaintiff had filed applications for Title Il and Title
XVI benefits on three prior occasions. (ld. at 30) Plaintiff
filed concurrent applications under Titles Il and XVI on Apri
29, 1987, which were denied at the initial determ nation |evel
on June 30, 1987, and at the reconsideration |evel on Cctober
26, 1987. (ld.) Plaintiff filed a second set of concurrent
applications on February 9, 1988 which were denied at the
initial determnation level on March 18, 1988. (1d.)
Plaintiff again filed a set of concurrent applications on
Sept enber 6, 1990, which were initially denied on Novenber 29,
1990, and denied at the reconsideration |evel on April 4,
1991. (ld.) In the nost recent application, plaintiff argued
that the prior applications should be reopened and

incorporated into the 1994 disability evaluation. (ld.)



On Novenber 19, 1997, the ALJ issued a partially
favorabl e decision. (ld. at 29-39) The ALJ found no
condition for good cause to reopen plaintiff’s prior
applications and denied her request. (ld. at 30-32) 1In

considering the entire record, however, the ALJ found the

fol | ow ng:
1. The claimant | ast nmet the disability insured
status requirenents of the Act on Decenber 30,
1991.
2. The cl ai mant has not engaged in substanti al

gainful activity since 1986.

3. The medi cal evidence establishes that claimnt
has the follow ng severe inpairnments: 1) marked
deformty of the proximal right femur with
flattening of the head, coxa vara right hip
deformty, and significant narrowing of the hip
joint space; 2) mld disc herniation in the
cervical spine at C5-6 with radiculopathy to the
ri ght upper extremty; 3) mld disc bulge at L3-
4, L4-5, advanced osteoarthritis at L4-5, and
post-traumatic lunbar strains; and 4) a major
depressi ve disorder

4. Eval uating the period that begins June 28, 1986
and concl udes on May 18, 1994, the severity of
claimant’s inpairments singularly or in
conbi nation, did not nedically neet or equal the
severity requirenments for any inpairnment
contained in Appendi x 1, Subpart P, Regul ations

No. 4.
5. Conparing claimnt’s subjective conplaints with
the entire evidence of record, |I find her

synptomatology is in part credible. Claimnt’s
al |l egations that on or about May 19, 1994, she
experienced “di sabling” pain and disconfort in
her hip so severe that the symptons precl uded
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10.

11.

performance of basic work related activities is
supported by the nedical evidence. However, to
t he extent claimnt has alleged that prior to
May 1994, she was unable to work, these
conplaints are less than fully credible.

Prior to May 19, 1994, the claimnt had the

resi dual functional capacity to perform work-
related activities that did not require exertion
above the light exertional level: lifting and
carrying nmore than 10 pounds frequently and 20
pounds occasionally, nore than occasi onal
performance of postural activities (i.e.,
clinmbi ng, bal ancing, stooping, kneeing,
crouching and craw i ng), and only noderate
exposure to unprotected heights (20 CFR 404. 1545
and 416. 945).

Prior to May 19, 1994 the clai mant had the

resi dual functional capacity to performthe
limted range of light work (20 CFR 404. 1567 and
416. 967)

Conparing the claimnt’s residual functional
capacity with the requirenments of her past work
as a data entry operator and secretary, she
retained the ability to perform her past

rel evant work.

Therefore, for the period commencing June 28,
1986 and concludi ng May 18, 1994, cl ai mant was
not under a disability as defined by the Act and
Regul ati ons.

Comrenci ng May 19, 1994, but not prior thereto,
the severity of the claimant’s right hip

i npai rment di agnosed as a marked deformty in
the proximal right fenur, coxa vara right hip
deformty, with significant narrowi ng of the hip
joint space, nmet the requirenments of section
1.03 A, Appendix 1, Subpart P, Regulations No. 4
(20 CFR 88 404. 1525 and 416. 925).

The cl ai mant has been under a “disability,” as
defined in the Social Security Act, since My
19, 1994, but not prior thereto (20 CFR 88§
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404. 1520(d), (e), (f) and 416.920(d), (e), and
(f)).

(Ld. at 37-38). Plaintiff was found to be disabled as of My
19, 1994 and net the disability requirements for Suppl enent al
Security Incone benefits as of that date; however, plaintiff
was deni ed Social Security Disability Insurance (" SSDI")
benefits because her disability was established after the date
t hat she was | ast insured for SSDI purposes. (1d.)

In determ ning that plaintiff was disabled as of May 19,
1994, the ALJ relied on the progressive severity of
plaintiff’s right hip coxa vara deformty as docunented in her
medi cal records and gave great weight to the consultative
report of Dr. Herman Stein dated June 19, 1996, which conpared
June 19, 1996 and June 15, 1994 x-ray studies of plaintiff’'s
hip. (Ld. at 35-6) The ALJ found that “the concl usions
reached by Dr. Stein are insightful and provide a | ongitudinal
basi s upon which the progressive severity of claimant’s hip
deformty can be evaluated.” (ld. at 35) The ALJ inferred
that the 1996 report fromDr. Stein represented plaintiff’'s
clinical condition as of her application filing date (May 19,
1994), because Dr. Stein had concluded that the marked
deformty of the right hip was unchanged since the June 1994
x-ray study. (lLd.) The ALJ also relied on a nedical progress
report from Decenber 14, 1994 that described limtations in
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the hip’s range of notion and in which the treating physician
noted significant arthritis with dysplastic acetabul um and

di scussed possible fusion or total hip replacenent. (ld. at
36) The ALJ then conpared Dr. Stein’s report and the Decenber
14, 1994 nmedi cal progress report to the criteria in nmedical
listing 1.03A for arthritis of a major weight bearing joint
due to any cause. Based on this evidence, the ALJ determ ned
that “[plaintiff’s] right hip coxa vera [sic] deformty neets
the requirements of listing 1.03A in Appendix 1" and thus
plaintiff had been under a disability since May 19, 1994.

In contrast, the ALJ concluded that, prior to May 19,
1994, plaintiff’s muscul oskel etal inpairments (including the
cervical and |unmbar spine inpairments as well as the hip
i npai rment) did not neet or equal the nmedical severity
requirenments for nmedical listing 1.03 or 1.05, or any other
listing, in Appendix 1. (ld. at 34) However, in reaching
this conclusion, the ALJ cited only to specific nedical
records regarding the spinal inmpairnments; she did not cite any
specific nedical evidence in support of her decision that the
hip failed to nmeet listing requirenents. (ld. at 33-4)

After concluding that plaintiff’s inpairnments did not
nmeet any nedical listing prior to May 19, 1994, the ALJ

revi ewed evidence of plaintiff’s residual functional capacity



and concl uded that she was capabl e of perform ng her past

rel evant work as a data entry operator or secretary up through
May 18, 1994. (ld. at 34-5) In nmaking her decision, the ALJ
relied on the residual functional capacity determ nations of
t he agency physicians as well as “nunerous” nedical reports
indicating that plaintiff could return to light duty or
sedentary work. (ld. at 34-5) The ALJ al so consi dered
plaintiff’s allegations that, on or about May 19, 1994,

di sabling pain and disconfort precluded her from working.
(1d. at 34) \While the ALJ concluded that plaintiff’'s
conplaints were credible and supported by the evidence on or
about May 19, 1994, the ALJ determ ned that plaintiff’'s
conpl ai nts about her condition prior to May 19, 1994 were
“less than fully credible.” (Ld. at 34)

On April 20, 2000, the Appeals Council denied plaintiff’s
request for review, stating that “the [ALJ s] decision stands
as the final decision of the Comm ssioner . . . .” (Ld. at 4)
In reaching its decision, the Appeals Council made the
following findings: (1) there was no abuse of discretion; (2)
there was no error of law, (3) the ALJ s decision was
supported by substantial evidence; (4) there were no policy or
procedural issues affecting the general public interest; and

(5) there was no new evidence submtted that ni ght have



required a re-evaluation of plaintiff’s application. (lLd.)
Plaintiff now seeks review of this decision before this court
pursuant to 42 U.S.C. § 405(9).

B. Facts Evinced at the Adm nistrative Law Hearing
According to plaintiff’s testinony at the hearing,
plaintiff was born on August 25, 1951. (ld. at 50) She is
single with one child. (Ld. at 84, 50) She graduated from
hi gh school and attended coll ege for one and one-half years,

and she has received vocational training at a conputer

comruni cati on school. (lLd. at 50-54) Plaintiff was
periodically enployed prior to June 28, 1986 as a clerk for

W I m ngton Trust Bank, a data processor for DuPont, and a
receptionist for Unique Ofice Supplies. (ld. at 51-55)
Plaintiff testified that she was involved in a car accident in
June 1986, and due to injuries to her neck, right arm back,
and left |leg sustained in the accident, plaintiff has not

wor ked since June 28, 1986. (ld. at 59)

Plaintiff asserted that she has suffered fromright hip
pai n since childhood as a result of a coxa vara deformty.
(Ld. at 54, 56, 58) In 1962, plaintiff underwent surgery to
try to correct the problem and a pin was placed in her right
hip. (Ld. at 58) As a result of this surgery and other

medi cal conplications, plaintiff spent a total of seven years,



fromages 6 to 13, in a hospital. (lLd.)

Plaintiff testified that she was currently receiving
treatment for her right hip at the Orthopedic Clinic at the
W I m ngton Hospital. (Ld. at 62) Her doctor had discussed
having hip replacenent surgery, but plaintiff did not want to
undergo this surgery until she could no | onger wal k. (ld. at
62-3) Plaintiff expressed fear of having to endure anot her
body cast, as she did as a child. (lLd.)

Plaintiff claimed that she continuously experiences pain
in her right hip, which she described as “a toothache that
nags.” (ld. at 56) In addition, plaintiff experiences sharp
pai ns that shoot frominside her right hip down the outside of
her leg. (ld. at 54) Throughout the hearing, plaintiff had
to get up and reposition herself as a result of shooting pains
in her right hip. (ld.) She testified that she uses a cane
to wal k and that the pain prevents her from wal ki ng nore than
one half of a block to one block wi thout stopping. (lLd. at
59)

Plaintiff testified that, as a result of injuries
sustained in the 1986 car accident (and | ater aggravated in
car accidents in 1992 and 1995), she suffers fromstiffness in
her neck and that when she turns her neck often, the pain

shoots into her head and causes headaches or causes pain to



travel into her arm (ld. at 59, 64) Plaintiff conpl ained of
right armtrenors and nunbness, which cause her to drop

what ever she is holding. (lLd. at 65-6) Plaintiff also
suffers fromstiffness and spasns in her back. (ld. at 69)
This pain increases when plaintiff engages in too nuch
activity, such as bendi ng, nopping, or sweeping, or sits too
long. (ld. at 70) As a result of the pain, plaintiff has
difficulty concentrating. (ld. at 56)

Plaintiff testified that she uses pain nedications to
help relieve the pain in her hip and back. At the tine of the
hearing, plaintiff was taking Relafin and Motrin (800
mlligrams) for pain. (Ld. at 60) The Mdtrin helps to relax
the plaintiff, but it does not conpletely relieve the pain.
(Ld.) The Modtrin causes plaintiff to be tired, so she often
| ays down when she takes this medication. (ld. at 60, 61, 62)
She has been prescribed other pain nedications such as Advil,
Tyl enol, and Soma. Some of these medi cati ons nmake her drowsy.
(Ld. at 62)

Plaintiff stated that she does the cooking, giving
hersel f enough tine to take breaks, and |ight housework. (ld.
at 76-77) She usually drives her son to school in the
norning. (lLd. at 76) She relies on her son to help her with

househol d chores such as | aundry and grocery shopping. (Ld.
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at 77) She has no social |life other than occasionally
visiting friends and famly menbers. (lLd. at 74) Plaintiff
spends the day sl eeping, watching television, or listening to
music. (ld. at 75)

Plaintiff also testified that due to the pain caused by
her injuries and hip deformty she suffers from depression
(Ld. at 73) She clainmed the depression causes sl eepl essness.
(Ld.) She stated that she does not want to be around ot her
peopl e because it nmakes her think of things she can no | onger
do. (Ld.)

C. Vocat i onal Evidence

At the hearing, the ALJ found the plaintiff’s past
rel evant work to be that of a data entry operator and a
secretary. (ld. at 35) The ALJ consulted the Dictionary of
OCccupational Titles (“DOT”) to classify plaintiff’'s
enpl oyment. (lLd.) The DOT describes both data entry operator
(at 209.687-010) and secretary (at 201.362-030) as sem skilled

sedentary work. (lLd.)

11



D. Medi cal Evi dence?®

1. Ri ght Hip Coxa Vara Deformty

Medi cal records indicate that plaintiff began to |inp at
three years of age and a coxa vara deformty was di agnosed on
her right side in February 1958. (ld. at 141) Plaintiff was
admtted to the A I. DuPont Hospital on January 15, 1962, for
possi bl e surgery for her deformty. (ld.) An exani nation of
plaintiff’s hip showed that: abduction was possible to 30
degrees on the right and 90 degrees on the left; internal
rotati on was possible to 10 degrees on the right and 30
degrees on the left; and external rotation to 20 degrees on
the right and 45 degrees on the left. (lLd. at 142) Doctors
tried to correct the deformty by surgically placing a pin in
her hip. (ld. at 58)

On July 5, 1963, plaintiff was exanm ned by Dr. Theodore
Bl edsoe of the A.I. DuPont Hospital, who noted that the

nmetallic screw placed in plaintiff’s hip during surgery had

3Def endant argues that only nedical evidence from April
1991 to Decenmber 1991 shoul d be considered on this appeal;
this is the tine period not covered by previous soci al
security applications and within which plaintiff was still
eligible for Title Il benefits. However, nedical evidence
prior to April 4, 1991 (the date that the npbst previous
di sability application was deni ed) bears on the progressive
nature of plaintiff’s disability. The ALJ considered this
evidence as part of her decisionmaking process, and it is
appropriate for the court to do so as well.
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not changed position and there had been no significant change
in the hip and pelvis since the previous exam nation. (ld. at
144) Plaintiff was exam ned again on February 7, 1966, by Dr.
James Conway of the A.l1. DuPont Hospital; Dr. Conway noted

t hat besides normal growth, there was little change in the
appearance of the plaintiff’'s hip deformty since the

exam nation in 1963. (ld. at 143) The coxa vara deformty
was still apparent. (Ld.)

Plaintiff’s hip was exam ned agai n on Novenber 5, 1982,
by Dr. Myung Soo Lee, a radiologist at the A 1. DuPont
Hospital. (lLd. at 171-72) Dr. Lee found that the “acetabul um
shows advanced degenerative joint changes . . . includ[ing]
periaticular cyst formation in the distal ilium just above
t he acetabular roof and in the collapsed and flattened fenoral
head . . . . The hip joint space is also narrow. These
degenerative joint changes have progressed much since the | ast
exam nation of 2/2/76.” (ld. at 171)

Because of disconfort in her right hip, plaintiff was
exam ned on March 24, 1986 by Dr. Gordon Howi e of the A I.
DuPont Hospital. (ld. at 337) Upon exam nation, Dr. How e
found that plaintiff walked with a Trendel enburg gait and had
mar ked wasting of her right thigh nuscles, but showed no fixed

flexion deformty. (lLd.) He found the following linmtations
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of nmotion in her hip: abduction to 30 degrees, internal
rotation to 25 degrees, and external rotation to 30 degrees.
(Ld.) An x-ray showed cystic change and reduction of joint
space conpared to an x-ray taken in 1977. (1d.)
Also on March 24, 1986, Dr. Leslie Gissom conducted an
x-ray study of plaintiff’s hip and conpared it with Dr. Lee's
study conducted on November 5, 1982. (1d. at 170) Dr.
Grissom found:
[ T here is evidence of aseptic necrosis with
flattening and broadening of the fenoral head and
shortening of the femoral neck. There is marked
degenerative change with cyst formation on both
sides of the joint. The joint space is narrowed
superiorly . . . . Conpared with the previous
exam nation [of November 5, 1982], the appearance of
the fenoral head and the acetabul um are unchanged.
The joint space appears a little nmore narrow than on
t he previous exam nation.

(Ld. at 170)

I n June 1989, Del aware Curative Wrkshop conducted a
functional rmuscul oskel etal evaluation of plaintiff. (Ld. at
274-83) At that tinme, plaintiff was limted to internal
rotation of her right hip to 25 degrees and external rotation
of her hip to 25 degrees. (ld. at 277)

In a Decenber 1994 test at the Medical Center of
Del aware, plaintiff was found to be limted to internal
rotation of the right hip to 20 degrees and external rotation

to 30 degrees. (ld. at 516) Other limtations found at the
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Decenber 1994 exam were abduction active range of notion
(“AROM' ) of 30 degrees, passive 40 degrees; and flexion AROM
20 degrees, passive 85 degrees. (ld.) The treating physician
concluded that plaintiff had “significant arthritis with

dyspl astic acetabul un’ and di scussed hip fusion or total hip
repl acenent as possible treatnent options. (Ld.)

Plaintiff’s hip was exam ned on June 19, 1996 by Dr.
Herman Stein of the Medical Center of Delaware. (lLd. at 519)
Thi s exanm nation was conmpared to an exam nation from June 15,
1994.4 (ld.) Fromhis exam nation, Dr. Stein noted “evidence
of a marked deformty of the proximal right fenur with
flattening of the head and . . . a coxa vara deformty,”
“deformty of the right acetabulum?” “significant narrow ng of
the hip joint space,” and “multiple cysts on both sides of the
hip joint.” (ld.) He also noted the presence of a nmetallic
screw projecting over the proximl right femur. (1d.) He
concluded that there was a “marked defornmity of the right hip,
unchanged since June 1994” and that “no acute process [was]
identified.” (lLd.)

When plaintiff requested review by the Appeals Council,

she submtted an additional report fromDr. Stein. (lLd. at

“The report fromthe exam nation of June 15, 1994, is not
contained in the record.
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12) This report conpared four studies done on plaintiff’s
hip.®> (ld.) In all four studies, Dr. Stein found evidence of
significant narrowing of the right hip joint space, flattening
and sclerosis of the right fenoral head, and subchondral
cystic lucencies on the fenoral and acetabul ar sides of the
hip joint space. (ld.) Dr. Stein noted, however, that the
coxa vara deformty seen on the 1994 and 1996 x-rays was nhot
apparent on the study in 1982.¢ (ld.) ©Dr. Stein' s report
concl uded that “prom nent changes in the right hip, described
on studies of 1994 and 1996, can be seen on earlier studies in
1986 and 1982 with hip joint space narrowing, irregularity of
the fenoral head, sclerosis and subchondral cyst formation.”
(Ld.)

Several other doctors conmented on the condition of
plaintiff’s hip or her conplaints of pain in the course of
medi cal exam nations, although these exam nations appeared to
focus on the neck, arm and back problenms caused by the 1986
car accident. In a February 1988 exam nation by Dr. Donald H.

Mor gan, which was conpl eted at the request of the soci al

The report conpared the followi ng studies: Dr. Stein’s
June 19, 1996 x-ray study; an x-ray study dated June 15, 1994;
Dr. Grissonis x-ray study of March 24, 1986; and Dr. Lee s Xx-
ray study of Novenber 5, 1982.

The Novenber 5, 1982 radi ol ogi st report nentions the coxa
vara deformty. (ld. at 172)
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security adm nistration, plaintiff conplained of atrophy in
her right thigh, gait disturbance, and intermttent

“t oot hache” pain in the right lateral thigh. (lLd. at 406-7)
Plaintiff al so described a history of job | osses due to that
pain and other pain. (lLd.) Dr. Mrgan observed that during
the exam nation plaintiff was able to get out of a chair by
l'ightly pushing on an arnrest and that plaintiff could get on
and off the exam nation table without difficulty, with or

wi thout a footstool. (ld. at 408)

In an April 19, 1989 report fromDr. Jerry L. Case, which
was conpl eted at the request of an attorney, the doctor
descri bed plaintiff as wal king with a normal gait and opi ned
t hat she was capable of light work. (ld. at 436) 1In a
foll ow-up report dated April 5, 1991, Dr. Case noted that a
review of clinical records showed plaintiff had conpl ai ned of
di sconfort in the | ower back and right hip as far back as
9/ 16/ 83 and had been treated with physical therapy. (ld. at
431)

I n comenting on the March 1986 studies of the hip, Dr.
Case observed that “X-rays of the pelvis at that tinme showed
cystic changes and narrowi ng of the joint space of the right
hip.” (Ld. at 432) Dr. Case also reviewed an April 7, 1988

eval uation of plaintiff at Rehabilitation Consultants, Inc.
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(Ld.) At that exam nation, “[i]t was felt that the patient
denmonstrated mnimal |imtation for continuous standing and
wal ki ng, and when allowed to alternate between sitting,
standi ng and wal king at will, she appeared capabl e of
remai ni ng active for a conplete eight hour day.” (Ld.)
Plaintiff was al so described as nmoving “very slowy” during
the 1988 exam and “di spl ayed submaxi mal effort” during the
eval uation. (Ld.)

In his 1991 exam Dr. Case observed that plaintiff wal ked
with a linp on the right side and an exam nation of the | ower
back showed “a | unbar scoliosis with pelvis tilt.” (ld. at
433) He noted “good flexion of the right hip but limted
external rotation.” (ld.) One of his diagnoses was “coxa
vara right hip.” (Ld.) Dr. Case also concluded that,
al t hough plaintiff was capable of “light work,” she would have
restrictions inposed for “prolonged standing and wal ki ng
because of her underlying severe degenerative arthritis in the
right hip. . . .7 (Ld. at 433-4)

Plaintiff was also under the care of Dr. Pierre LeRoy, a
neurol ogist, fromat |east February 15, 1998 to Decenber 21,
1994, with a gap in treatnment between May 1991 and early 1994.
(lLd. at 188-337) In a May 1, 1991 report, Dr. LeRoy concl uded

that plaintiff was not able to work until the next office
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visit in two nonths, but she could attend school for 80

m nutes a day, five days a week; this continued his previous
concl usi ons dating back to at | east 1988 that plaintiff was
not able to work. (ld. at 203-4; 205-8, 219, 222-5, 27, 229-
31) In his May 1, 1991 exam Dr. LeRoy in part described
plaintiff as having a guarded gait, wearing a half-inch lift
in the |left shoe, and having trouble sitting for tests at her
cl asses at Del Tech. (ld. at 203) Anmong other things, he

di agnosed her with degenerative arthritis in the right hip.
(Ld.) Plraintiff also refused nerve bl ock therapy, but the
doctor reported the nedications prescribed for pain as
“effective.” (ld.)

During his past treatnent of plaintiff, Dr. LeRoy had
referred plaintiff to physical therapy, occupational therapy,
and vocational rehabilitation prograns. (ld. at 219, 220,
225, 233, 270-283) After the May 1991 visit, plaintiff
apparently did not see Dr. LeRoy again until 1994. (ld. at
211-218)

2. Ot her Muscul oskel etal | npairnments

As noted earlier, plaintiff suffered injuries to her
neck, right arm back and left leg as a result of three car
acci dents, which occurred June 29, 1986, October 9, 1992, and

June 9, 1995. (ld. at 59, 432, 470, 522) The record includes
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a number of studies and reports from 1986 through 1995 t hat
docunment conpl aints associated with the 1986 and subsequent
car accidents, with some studi es conducted at the request of
i nsurance conpanies in conjunction with litigation. (ld. at
188-337, 432-3, 435-6, 470-78, 437-69, 479-85, 522-24) \Wile
the ALJ noted that there were conflicting reports concerning
plaintiff’s spinal ailnments, she found that a CT scan of
plaintiff’s lunmbar spine in August 1995 reveal ed a disc bul ge
at L-304, L4-5, and L5-S1 and a sonewhat advanced
osteoarthritis of the 14-5 fact joint on the right side. (lLd.
at 33, 148)

3. Depr essi on

As a result of the pain from her nuscol oskel etal injuries
and her hip deformty, plaintiff allegedly suffers from
depression. (ld. at 73) Plaintiff began treatnent for her
depression with Dr. P.C. Desai, a psychiatrist, on Septenber
30, 1988. (1d. at 426) Plaintiff also underwent a
psychol ogi cal exam nation by Dr. Sue H Mtchell on April 28,
1989. (ld. at 428) Plaintiff was found to be within the
normal range of intelligence by the Wechsl er Adult
Intelligence Scale. (lLd.) On April 18, 1995, plaintiff began
attendi ng nental health counseling at Del aware Health and

Social Services. (ld. at 531-86) Plaintiff’s synptonms have
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been di agnosed as a mj or depressive disorder. (l1d.)

4. Resi dual Functional Capacity

Plaintiff contends that due to her injuries her physical
capacities are inconsistent with the demands of sedentary
work. (D.I. 14 at 11) The record, however, contains two
resi dual functional capacity assessnents conpl eted by the
State Disability Deternmination Service that indicate
otherwise. (D.I. 11 at 96-104, 106-14) The first assessnent
was conducted on COctober 5, 1994, in connection with the
denial of plaintiff’s initial claimfor disability benefits.
(Ld. at 106-14) Disability exam ner,’ Dorothy Sharkey,
concluded that plaintiff could occasionally lift/carry 20
pounds; frequently lift/carry 10 pounds; stand/walk for a
total of about 6 hours in an 8-hour workday; sit about 6 hours
in an 8-hour workday; and had unlimted push/pull ability at
the light exertional level. (ld. at 108) The exam ner found
that plaintiff had sone occasional postural limtations in
clinmbing, bal ancing, stooping, kneeling, crouching, and
crawling. (ld. at 109) No mani pul ative, visual, or
comruni cative limtations were noted. (ld. at 110-111) It
was noted, however, that plaintiff should avoid concentrated

exposure to extreme cold, wetness, humdity, vibration, and

"Physician signature illegible.
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hazards (i.e., machinery, heights). (ld. at 111)

The second assessnent, dated January 26, 1995, was
conducted in connection with the denial of plaintiff’s request
for reconsideration. (ld. at 96-104) This assessnent?® al so
concluded that plaintiff could occasionally lift/carry 20
pounds; frequently lift/carry 10 pounds; and sit about 6 hours
in an 8- hour workday. (ld. at 98) However, plaintiff’s
ability to stand/wal k was found to be at |east 2 hours in an
8- hour workday and her ability to push/pull was found to be
limted in the |lower extremties due to a congenital right hip
deformty. (ld.) Again, sone postural limtations were
noted. (ld. at 99) The assessnment found no manipul ati ve,
visual, or communicative limtations. (ld. at 100-101) The
assessnment noted that plaintiff’s only environnental
limtation was to avoid noderate exposure to heights. (lLd. at
101)

I n maki ng her residual functional capacity determ nati on,
the ALJ al so considered a report fromthe State of Del aware
Depart nment of Labor Division of Vocational Rehabilitation and
medi cal notes fromDr. Pierre LeRoy and Dr. Jerry Case. (ld.

at 35) A vocational counselor with the Departnent of Labor,

8Di sabi lity exanm ner and physician signatures are
illegible.
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Jenny Bernadel, reported in an October 1, 1990 letter that she
had interviewed plaintiff in 1989 and had reviewed plaintiff’s
medi cal records fromDr. LeRoy and Dr. Desai. (ld. at 135)
The counsel or al so arranged for a general nedical eval uation
by Dr. Sachdev and a psychol ogi cal exam nation by Dr. Sue
Mtchell. (ld.) ©On January 30, 1990, the counsel or attended
a joint neeting with the Del aware Curative Workshop and
plaintiff to discuss the progress of plaintiff’s occupational
and physical therapy treatnments. The counsel or reported that
the therapist “saw very little inmprovenent . . . after they
had provided all possible treatnments” and the therapist
concl uded nothing nore could be offered plaintiff. (ld. at
136) As a result of this neeting and a careful review of the
case, the counselor “decided to close [plaintiff’'s] case as
enpl oynent was not deemed to be possible.” (l1d.) The
counsel or observed that plaintiff “had a reduced ability to
work as she was still bothered with intense headaches” and
that plaintiff “conplained of pain over her body that
prevented her from having a normal day.” (1d.)

In medi cal notes from 1988 through May 1991, Dr. LeRoy
opi ned that plaintiff was not able to work. (ld. at 203-4;
205-8, 219, 222-5, 27, 229-31) In April 1991, Dr. Case

concluded that plaintiff was capable of “light work,” but that
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she woul d have restrictions inposed for “prolonged standing
and wal ki ng because of her underlying severe degenerative

arthritis in the right hip . . . .7 (lLd. at 433-4)

I11. STANDARD OF REVI EW

“The findings of the Comm ssioner of Social Security as
to any fact, if supported by substantial evidence, [are]
conclusive,” and the court will set aside the Conm ssioner’s
denial of plaintiff’s claimonly if it is “unsupported by
substanti al evidence.” 42 U.S.C. 8§ 405(g); 5 U S.C 8§

706(2)(E) (1999); see Menswear Med. Ctr. v. Heckler, 806 F.2d

1185, 1190 (3d Cir. 1986). As the Supreme Court has held,

“substantial evidence is nore than a nere
scintilla. 1t means such rel evant evidence
as a reasonable m nd m ght accept as
adequate to support a concl usion.”
Accordingly, it “must do nore than create a
suspicion of the existence of the fact to
be established.... It nust be enough to
justify, if the trial were to a jury, a
refusal to direct a verdict when the

concl usi on sought to be drawn fromit is
one of fact for the jury.”

Uni versal Canmera Corp. v. NLRB, 340 U.S. 474, 477 (1951)

(quoting NLRB v. Colunbian Enaneling & Stanping Co., 306 U. S.

292, 300 (1939)).
The Suprenme Court al so has enbraced this standard as the

appropriate standard for determ ning the availability of
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sunmary judgnent pursuant to Fed. R Civ. P. 56:

The inquiry perforned is the threshold
inquiry of determ ning whether there is the
need for a trial —whether, in other words,
there are any genuine factual issues that
properly can be resolved only by a finder
of fact because they may reasonably be
resolved in favor of either party.
Petitioners suggest, and we agree,
that this standard mrrors the standard for
a directed verdict under Federal Rule of
Civil Procedure 50(a), which is that the
trial judge nust direct a verdict if, under
t he governing |l aw, there can be but one
reasonabl e conclusion as to the verdict.
| f reasonable nminds could differ as to the
i nport of the evidence, however, a verdict
shoul d not be directed.

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 250-51 (1986)

(internal citations omtted). Thus, in the context of
judicial review under § 405(q),

“[a] single piece of evidence will not
satisfy the substantiality test if the

[ Conm ssioner] ignores, or fails to
resolve, a conflict created by
countervailing evidence. Nor is evidence
substantial if it is overwhel med by other
evidence —particularly certain types of
evidence (e.g., that offered by treating
physicians) —or if it really constitutes
not evidence but nere conclusion.”

Brewster v. Heckler, 786 F.2d 581, 584 (3d Cir. 1986) (quoting

Kent v. Schweiker, 710 F.2d 110, 114 (3d Cir. 1983)).

“Despite the deference due to adm nistrative decisions in

disability benefit cases, ‘appellate courts retain a
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responsibility to scrutinize the entire record and to reverse
or remand if the [Comm ssioner]’s decision is not supported by

substanti al evidence.’” Morales v. Apfel, 225 F.3d 310, 317

(3d Cir. 2000) (quoting Smth v. Califano, 637 F.2d 968, 970

(3d Cir. 1981)). “A district court, after review ng the

deci sion of the [Conm ssioner] may, under 42 U.S.C. 405(9)
affirm nodify, or reverse the [ Commi ssioner]’s decision with
or without a remand to the [ Comm ssioner] for rehearing.”

Podedworny v. Harris, 745 F.2d 210, 221 (3d Cir. 1984).

| V. DI SCUSSI ON

A. St andards for Determ ning Disability

Congress enacted the Supplenmental Security Income Program
in 1972 “to assist ‘individuals who have attained age 65 or
are blind or disabled by setting a guaranteed m ni nrum i nconme

| evel for such persons.” Sullivan v. Zebley, 493 U.S. 521,

524 (1990) (quoting 42 U.S.C. § 1381).

In Plumrer v. Apfel, 186 F.3d 422 (3d Cir. 1999), the

Third Circuit outlined the applicable statutory and regul atory

process for deternining whether a disability exists:

In order to establish a disability under the Soci al
Security Act, a claimnt nust denpnstrate there is
sone “nedically determ nable basis for an inpairnment
t hat prevents himfrom engaging in any ‘substanti al
gai nful activity for a statutory twelve-nonth
period.”
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: The Social Security Adm nistration has

promul gated regul ations incorporating a sequenti al
eval uati on process for determ ning whether a
claimant is under a disability. 1In step one, the
Conmmi ssi oner must determ ne whether the claimnt is
currently engaging in substantial gainful activity.
: In step two, the Conm ssioner nust determ ne
whet her the claimant is suffering froma severe

i npai r nent

In step three, the Comm ssioner conpares the nedical
evidence of the claimant's inpairment to a |ist of

i npai rnments presuned severe enough to preclude any
gai nful work. If a claimnt does not suffer froma
listed inmpairment or its equivalent, the analysis
proceeds to steps four and five. Step four requires
the ALJ to consider whether the claimnt retains the
resi dual functional capacity to perform her past

rel evant work .

If the claimant is unable to resume her fornmer
occupation, the evaluation noves to the final step.
At this stage, the burden of production shifts to
t he Comm ssioner, who nust denonstrate the clai mant
is capabl e of perform ng other avail able work in
order to deny a claimof disability

ld. at 427-8 (internal citations omtted).

At step three of the disability eval uation process, the
ALJ determnm nes whether the claimant’s inpairnment nmatches, or
is equivalent to, one of the listed inpairnments in the

applicable regulation, 20 C.F.R pt. 404, subpt. P, App. 1

(pt. A (2001). Burnett v. Comm ssioner of Social Security

Adm ni stration, 220 F.3d 112, 119 (3d Cir. 2000). “If the

i mpai rment is equivalent to a listed inpairnment, then [the

claimant] is per se disabled and no further analysis is
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necessary.” |d. That is, the ALJ presunes the claimant is
di sabled and entitled to benefits “wi thout inquiring into the
claimant’s actual ability to perform sone |evel of gainful

enpl oynment.” Pugh v. Bowen, 870 F.2d 1271, 1277 (7th Cir.

1989). Each inpairment listed in 20 C.F. R pt. 404, subpt. P,
App. 1 (pt. A) (2001) “is defined in ternms of several specific
medi cal signs, synptoms, or |aboratory results . . . . For a
claimant to show that his inpairment matches a listing, it
must neet all of the specified nmedical criteria.” Sullivan,

493 U. S. at 530 (enphasis in original).
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B. Determ nation of Plaintiff’s Disability Status

In the case at bar, only the third step of the five-part
disability determ nation test is at issue: whether plaintiff’s
disability met any of the inpairnments listed in 20 C.F. R pt.
404, subpt. P, App. 1 (pt. A) (2001) on or before Decenber 31
1991, the |l ast date for which plaintiff was eligible for Title
Il disability benefits. Specifically, plaintiff chall enges
the ALJ' s decision that plaintiff’s hip inpairment (coxa vara
def orm ty/ degenerative arthritis) did not neet any listing
requirenments until My 19, 1994. The ALJ found that the hip
i npai rment nmet Listing 1.03A on, but not before, May 19,

1994.°%1° Two aspects of the ALJ' s determ nation warrant the

° Listing 1.03 defines the criteria for “Arthritis of
a maj or wei ght-bearing joint” (which includes hip):

Wth history of persistent joint pain and stiffness
with signs of marked limtation of notion or
abnormal notion of the affected joint on current
physi cal exam nation. Wth:

A. G oss anatom cal deformty of hip or knee
(e.g., subluxation, contracture, bony or fibrous
ankyl osis, instability) supported by X-ray evidence
of either significant joint space narrow ng or
significant bony destruction and markedly limting
ability to walk or stand....

20 CF.R pt. 404, subpt. P, App. A (pt. A 1.03) (2001).

Pl aintiff does not contest any of the ALJ's other
findings, including the ALJ s decision not to reopen any of
plaintiff’s earlier disability clainms and the ALJ' s finding
that plaintiff’s last insured date was Decenber 31, 1991.
However, that | eaves a period fromApril 5, 1991 to Decenber
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court’s consideration: (1) the adequacy of the witten opinion
supporting the ALJ's disability determ nation and (2) the
ALJ’ s selection of May 19, 1994 as the disability onset date.
The Third Circuit requires an ALJ in a social security
determ nation “to set forth the reasons for [his or her]

decision.” Burnett v. Conmm ssioner of Social Security

Adm nistration, 220 F.3d 112, 119 (3d Cir. 2000) (citing

Cotter v. Harris, 642 F.2d 700, 704-05 (3d Cir. 1981)). In

Burnett, the Court criticized the ALJ's listing determ nation
statenment as conclusory and thus beyond meani ngful judici al
review. Burnett, 220 F.3d at 119. The Court vacated and
remanded the case to the ALJ “for a discussion of the evidence
and an expl anation of reasoning supporting a determ nation
that [plaintiff’s] ‘severe’ inpairnment does not neet or is not
equivalent to a listed inpairnent.” 1d. at 120. The Court
required the ALJ to fully develop the record and explain his
finding at step three of the disability review process. 1d.
In the case at bar, the ALJ provided a detailed
expl anati on supporting her decision that the hip inpairnent
met Listing 1.03A as of May 19, 1994, citing Dr. Stein’'s

report conparing 1996 and 1994 X-ray studies and a 1994

31, 1991 for which plaintiff was still eligible for disability
benefits but had not had a previous claimdetermnation made.
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nmedi cal progress report showing joint notion |imtations and
significant arthritis. (D.1. 11 at 35-6) In contrast, the
ALJ provided no discussion of the evidence supporting her
determ nation that the hip inpairment did not neet Listing
1.03A prior to May 19, 1994. (ld. at 34) The ALJ nerely
concl uded:
Conparing claimnt’s nuscul oskel etal inpairnments
[ cervical and |unbar spine inpairnents as well as
hip inmpairment] with medical listings 1.03 and 1.05
in Appendix 1, | conclude that during the period
June 29, 1986 to May 18, 1994, that the above
muscul oskel etal inpairments singularly or in
conbi nation did not nmeet or equal the medical
severity requirenents for the above |istings or any
listing contained in Appendix 1.
(Ld. at 34) The ALJ discussed the nedical evidence she
consi dered regarding the cervical and |unbar spine
i npai rnments, but cited no nmedical evidence for the hip
i npai rment. (lLd. at 33-4)
In the final paragraph of the opinion’s “Eval uation of
t he Evidence” section, the ALJ inferred that she consi dered
sonme pre-May 1994 nedical evidence regarding the hip
i npai rment when maki ng her determ nation:
Assessing the evidence in a context nost favorable
to her claim | have found that the nedical evidence

docunments increasing severity of her right hip
deformty and comrencing May 19, 1994, the severity
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of this inmpairment net the requirenents of listing
1.03 A, in Appendix 1.
(Id. at 37) (enphasis added). However, the ALJ did not
speci fy what evidence she considered or why it supported her
conclusion that the hip net listing requirenments “conmenci ng”
May 19, 1994, but not before. !

Because the ALJ failed to discuss the nedical evidence or
expl ain her reasoning for making the listing determ nation for
the period June 29, 1986 to May 18, 1994, the court concl udes
that for this reason alone the case nust be remanded to the
ALJ for reconsideration. However, an additional consideration
on remand i s whether the ALJ nust consult with a nedical
expert when determ ning the onset date of plaintiff’s
di sability.

The date that plaintiff’s hip inpairnent net the criteria

for Listing 1.03A is critical in determ ning whether she was

“The defendant points to evidence of residual functional
capacity to defend the ALJ s decision. However, the ALJ's
di scussi on of functional capacity evidence fromthe June 1986
to May 18, 1994 tinme period has no relevance to the step three
listing determ nation. At this stage of the disability
determ nation, the ALJ presunes the claimnt is disabled and
entitled to benefits “without inquiring into the claimnt’s
actual ability to performsone |evel of gainful enploynent.”
Pugh, 870 F.2d at 1277. See also 20 C.F. R 8§ 404.1520(d) (if
claimant meets or equals a listed inpairnent, “we will find
[ clai mnt] disabled w thout considering [his or her] age,
educati on, and work experience”).
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di sabl ed before December 31, 1991. |[If the hip inpairment nmet
the listing criteria before that date, plaintiff was per se
di sabl ed and nust be awarded disability benefits

automatically. See Burnett, 220 F.3d at 1109.

Soci al Security Ruling 83-20!? states the policy and
describes the relevant evidence to be considered when
establishing the onset date of disability. The Third Circuit
recently interpreted this ruling in a case where the ALJ had

to infer the onset date of a slowly progressive psychol ogi cal

2Soci al Security Ruling 83-20 states in relevant part:

The onset date of disability is the first day an
i ndividual is disabled as defined in the [Social Security] Act
and the regulations. Factors relevant to the deterni nation of
disability onset include the individual’s allegation, the work
hi story, and the nedical evidence . :

The nedi cal evidence serves as the primary elenment in the
onset determnation . . . . Wth slowly progressive
inpairnments, it is sonmetines inpossible to obtain nedical
evi dence establishing the precise date an inpairnment becane
disabling. . . . In such cases, it will be necessary to infer
the onset date fromthe medical and other evidence that
descri be the history and synptomatol ogy of the disease
process.

[ T] he established onset date must be fixed based on the
facts and can never be inconsistent with the nedical evidence
of record . .o

How | ong the di sease may be determi ned to have existed at
a disabling level of severity depends on an informed judgnent
of the facts in the particular case. This judgnent, however,
must have a legitimte nedical basis. At the hearing, the
adm ni strative |aw judge (ALJ) should call on the services of
a nedi cal advisor when onset nust be inferred. |If there is
information in the file indicating that additional nedical
evi dence concerning onset is available, such evidence shoul d
be secured before inferences are made .
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di sorder that was alleged to have begun 30 years in the past;
adequate nedical records fromthe relevant tine period were

not available. Walton v. Halter, 243 F.3d 703, 708-10 (3d.

Cir. 2001). The Court found that, due to the |ack of adequate
nmedi cal records, it was necessary “to infer the onset date
fromthe nedical and other evidence that describe[d] the
hi story and synpt omatol ogy of the di sease process.” 1d. at
709 (quoting SSR 83-20). To nmke such an inference, an
i nformed judgnent was required. 1d. The Court concl uded:
“[1]n a situation of this kind [an ALJ] nust call upon the
services of a nedical advisor rather than rely on [his or her]
own | ay analysis of the evidence.” |d.

Simlarly, the Fifth Circuit held that “in cases
i nvol ving slowy progressive inpairnments, when the nedical
evi dence regarding the onset date of a disability is ambiguous
and the Secretary nust infer the onset date . . . [t]he
Secretary cannot nmke such an inference w thout the assistance

of a medical advisor.” Spellmn v. Shalala, 1 F.3d 357, 362

(5th Cir. 1993). The Fourth Circuit agreed, concluding that,
whil e the ALJ need not consult a nedical advisor in every case
where onset must be inferred, if the evidence is anbiguous,
“the ALJ nust procure the assistance of a nedical advisor

Bailey v. Chater, 68 F.3d 75, 79 (4th Cir. 1995). The
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Bail ey Court would allow the ALJ to make the inference w thout
assi stance only where “cl ear evidence docunent[ed] the
progression of [claimant’s] condition,” or in “the nost plain
cases.” 1d. at 79-80.

In the case at bar, the ALJ determ ned the disability
onset date to be May 19, 1994 w thout assistance froma
medi cal advisor. While the ALJ found cl ear evidence
supporting the existence of plaintiff’'s disability as of that
date, citing the June 1994 X-ray study reviewed by Dr. Stein
and a 1994 nedi cal progress report, the ALJ cited no nedical
evi dence to support her conclusion that prior to May 19, 1994
the hip inpairment did not meet the listing requirenents.
(D.1. 11 at 33-4, 35-6) The only significance to the date
chosen for disability onset is that it was the date plaintiff
filed her claim (ld. at 35) There is no apparent nedical
significance to this date. The ALJ acknow edged that the hip
i npai rment was progressive in nature and even noted that the
hi p was “unchanged” from June 1994 to June 1996. (lLd. at 35)
However, the ALJ failed to consider when this progressive
i npai rment first reached the point where it met the listing
requirenents, i.e., the onset date.

Based on the above, the court concludes that the ALJ did

not have a legitinmate nedical basis for the disability onset
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date selected and thus | acked substantial evidence supporting
her decision that plaintiff was not disabled prior to May 19,
1994. On remand, the ALJ nust review the nedical evidence
rel evant to the progression of plaintiff’s hip inpairnment,

i ncluding the additional report submtted by plaintiff
conparing the 1996 and 1994 X-ray studies to the 1982 and 1986
studies, and determne if clear evidence allows her to sel ect
a reasonable disability onset date. The onset date nust have
a legitimte nedical basis. |If the nedical evidence is

anmbi guous as to the precise date when plaintiff’s hip

i npai rment nmet the listing requirenents, then the ALJ nust
consult a nedical advisor to help her determ ne a reasonabl e
onset date. Moreover, in docunenting her decision, the ALJ
nmust di scuss the evidence she considered and her reasoning

supporting her disability determ nation. See Burnett, 220

F.3d at 120.
V. CONCLUSI ON

For the reasons stated above, the court finds that
def endant’ s decision failed to adequately discuss the evidence
consi dered by the ALJ or the reasoning supporting the ALJ's
disability determination. |In addition, the court finds that
the ALJ | acked substantial evidence to support her selection

of the disability onset date. Accordingly, the court shal
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grant plaintiff’s notion for summary judgnent and deny
defendant’s nmotion for summary judgnment. An appropriate order

remandi ng the case to the Conm ssioner shall issue.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF DELAWARE
MAETROYE MERCER
Plaintiff,
V. Civil Action No. 00-740-SLR
JO ANNE B. BARNHART,

Comm ssi oner of
Soci al Security,

N N N N N N N N N N N

Def endant .
ORDER
At WIlmngton this 17th day of January, 2002, consi stent
wi th the menorandum opinion issued this sanme day;

| T I'S ORDERED t hat :

1. Plaintiff’s notion for summary judgment (D.1. 16) is
gr ant ed.

2. Def endant’s notion for summary judgment (D.1. 19) is
deni ed.

3. The clerk is directed to enter judgnent in favor of

pl ainti ff and agai nst defendant.

4. The case is remanded to the Commi ssioner of Soci al
Security for further proceedings.

5. The clerk is directed to change the caption to
reflect the automatic substitution of Jo Anne B. Barnhart as
Conm ssi oner of Social Security, pursuant to Fed. R Civ. P.

25(d) (1) and 42 U.S.C. § 405(g).
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