| N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF DELAWARE
ROUTE 26 LAND DEVELOPNMENT
ASSOCI ATI ON,
Plaintiff,
Civil Action No. 88-0643-SLR

V.

UNI TED STATES GOVERNMENT,

N N N N N N N N N

Def endant .

MEMORANDUM ORDER
| NTRODUCTI ON
Plaintiff Route 26 Land Devel opnment Associ ation (“Route
26") files this nmotion to reopen a declaratory judgnent
action! based on a recent decision of the United States

Suprene Court, Solid Waste Agency of Northern Cook City v.

Arny Corp. of Engineers, 531 U S. 159 (2001)(the *SWANCC’

decision”). (D.1. 44) Route 26 contends this case warrants
reopening to determ ne whether: (1) the SWANCC decision is

applicable; (2) the property? constitutes “isol ated” wetl ands

1 Route 26 Land Devel opnment Association v. United States
Governnment, 753 F. Supp. 532 (D. Del. 1990).

2 The property in issue constitutes a 14 Y acre tract of
| and | ocated in Bethany Beach, Del aware. Thirteen of these
acres have been designated as wetl ands by the United States
Arnmy Corps of Engineers (the “Corps”).
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over which “the Federal and State governnents assert
jurisdiction and resulting police power;” and (3) the

def endant granted a fill permt in Novenmber 1996 and by doi ng
so wai ved applicable laws and requirements. Further, Route 26
has requested a stay of its appeal® to the United States Court
of Appeals for the Federal Circuit pending a determ nation of
this action.

Def endant United States Governnment (the “United States”)
opposes the notion to reopen because the court never reached
any substantive issues in its prior decision which could be
inplicated by the SWANCC decision. (D.I. 48) According to
the United States, the Suprene Court found the Corps | acked
regul atory authority over isolated wetlands based on the
presence of mgratory birds. Conversely, here, the court
di sm ssed Route 26's conplaint for |ack of subject matter
jurisdiction under the Adm nistrative Procedures Act, 5 U S.C.
8§ 704, because the cease and desist orders at issue were not
final agency actions.

1. DI SCUSSI ON

3 Walcek v. United States, 49 Fed. Cl. 248 (Fed. C.
2001). In this “takings” action, the court found, inter alia,
that 13.2 acres of the property is federally regul ated
wet | ands, requiring a section 404 pernmit fromthe Corps before
the site can be filled and that there was no taking of

property.




Al t hough Route 26 has not indicated the standard of
review, it appears the notion to reopen falls under Fed. R
Civ. P. 60, which provides relief from

a final judgment, order, or
proceedi ng for the foll ow ng
reasons: (1) m stake, inadver-
tence, surprise, or excusable
neglect; (2) newy discovered
evi dence which by due diligence
coul d not have been discovered
intime to nove for a new trial
under Rule 59(b); (3) fraud

(whet her heretofore denom nat ed
intrinsic or extrinsic), ms-
representation, or other m s-
conduct of an adverse party; (4)
the judgnent is void; (5) the

j udgnment has been satisfied,

rel eased, or discharged, or a
prior judgnment upon which it is
based has been reversed or other-
wi sed vacated, or it is no |onger
equi tabl e that the judgnment should
have prospective application; or
(6) any other reason justifying
relief fromthe operation of the
j udgment .

The notion nmust be nade not nore than one year after the
j udgment, order or proceeding was entered for sections (1),
(2) and (3) to apply. For the renmmining grounds, application

for relief nmust be made within a reasonable tine.

Route 26% has failed to identify which section applies nor

4 Route 26 did not file a reply to the Governnent’s
opposition.



has it provided detail ed argunent to substantiate the notion
to reopen. Fromthe reference to the SWANCC deci sion and the
passage of twelve years since this court’s decision on the
decl aratory judgnent action, it appears that Route 26 seeks
relief under Rule 60(b)(6).

Rul e 60(b)(6) “is a catch-all provision that allows
relief for any reason justifying relief fromthe operation of

the judgnment.” U.S. v. Wtco Corp. 76 F. Supp. 2d 519, 527

(D. Del. 1999). It is within the sound discretion of the
trial court to grant or deny relief under this section. Lasky

v. Continental Products Corp., 804 F. 2d 250, 256 (3d Cir.

1986) .

It is clear that the 1990 declaratory action was
di sm ssed because the court found it |acked subject matter
jurisdiction under the APA and accordi ngly never reached any
substantive issues. Conversely, in SWANCC, the Supreme Court
deci ded the substantive issue of the Corps’ jurisdiction
i nvol ving isolated wetlands and m gratory birds. Even a
i beral construction of Rule 60(b)(6) does not result in the
SWANCC deci si on having any effect on this court’s prior

deci si on.

I11. CONCLUSI ON



For the reasons stated, at Wl mngton this 25th day of
January, 2002;
| T 1S ORDERED that plaintiff’s notion to reopen is

denied. (D.1. 44)

United States District Judge



