I N THE UNI TED STATES DI STRI CT COURT

FOR THE DI STRI CT OF DELAWARE

FRANK E. ACI ERNO,
Plaintiff,
Civil Action No. 92-385-SLR

V.

NEW CASTLE COUNTY,

N N N N N N N N N

Def endant .
MEMORANDUM ORDER

At WIlmngton this 8th day of January, 2002, having
revi ewed defendant’s renewed notion for summary judgment and
t he papers subnmitted in connection therewith, and having heard
oral argunent on the sane;

| T 1S ORDERED t hat said motion (D.l1. 308) is granted
for the reasons that follow

1. By menorandum order issued February 8, 2001, the
court denied defendant’s notion for summary judgnent as it
related to plaintiff’s substantive due process claim (D.]I
305) More specifically, the court held that, should plaintiff
prove that defendant violated his substantive due process
rights when it voided his revised record plan of June 1988,
rei nstatenment of said plan could provide meani ngful relief
under the “sunsetting” provision of the Unified Devel opnent

Code (“UDC’). That provision read at the time as follows:



Construction of devel opnent or inprovenents
shown on an approved record plan for a
maj or subdi vi sion or maj or | and devel opnent
shall commence within five (5) years from

t he date of adoption of these regulations.

UDC Article 01 of 8§ 01.130B, at 01-2 (Dec. 31, 1997). The
court concluded that, “absent evidence of record concerning
| egislative intent or accepted application contrary to the
pl ai n neani ng of the sunsetting provision, there is no basis
for the court to exclude plaintiff fromits scope.” (Ld. at
7)

2. Trial was scheduled to conmmence on January 14,
2002. (D.1. 307)

3. On Novenber 30, 2001, defendant renewed its
nmotion for summary judgnent on the basis of new | egislation
adopted on or about Novenber 19, 2001.

a. The sunsetting provision now states:

Construction of devel opnent or inprovenents

shown on an approved record plan for a

maj or subdi vi sion or mgj or | and devel opnent

shall commence within five (5) years from

Decenmber 31, 1997; except that, as provided

in Section 40.01. 120, any approved record

plan for: . . . any major subdivision or

maj or | and devel opnent plan that was

unbui | dabl e i nmedi ately prior to the

adoption of this Chapter for any reason .

shall remain unbuil dabl e and shall remain

exenpt from and not eligible for

protection under, this sunsetting

pr ovi si on.

UDC Article 01 § 40.01.130. (D.1. 310, Ex. C at 3-4)
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b. The clarifying ordi nance defines the term
“unbui | dabl e” as foll ows:

Unbui | dabl e. For purposes of Article 01 of
this Chapter, an approved record plan for a
subdi vi sion or | and devel opment shall be
deenmed unbuil dable if, inmediately prior to
t he adoption of this Chapter, such plan did
not conply with all applicable |aws,

i ncl udi ng zoni ng and subdi vi si on
regul ati ons, and no longer fell within any
peri od of protection under fornmer code
provi sions, so that a valid building permt
coul d not have been issued for construction
of devel opnment or inprovenents.

UDC Article 33 Division 40.33.300. (D.I. 310, Ex. C at 5-6)
cC. The synopsis to the ordi nance states that
t hese anmendnents are intended “to clarify the scope and
meani ng of Sections 40.01.120 and 40.01. 130 of the UDC with
regard to the non-application of its sunsetting provisions to
an approved record plan for a subdivision or major |and
devel opment that was not buil dable at the tinme of adoption of
the UuDC.” (D.1. 310, Ex. C at 6-7)
d. The synopsis further explains:

County Council adopted the sunsetting
provi sions of the UDC to reduce the nunber
of plans approved under fornmer New Castle
County Code provisions that could be built,
not to increase the nunber of former Code
pl ans that could be built. An approved
record plan for a subdivision or |and
devel opment under fornmer Code provisions

t hat was rendered unbuil dable, due to, for
exanpl e, zoning changes and the expiration
of any applicable period of protection
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under former Code sunsetting provisions, is
not eligible for an additional sunsetting
period under the UDC. The current
sunsetting provisions are intended to apply
only to an approved record plan of a
subdi vi sion or | and devel opnment that
remai ned buil dable as of the adoption of
the UDC. This Ordinance is intended to
clarify that purpose and, by doing so, to
prevent the construction of devel opnents
pursuant to record plans that were
unbui | dabl e prior to the adoption of the
UDC.

(D.1. 310, Ex. C at 7)

e. The clarifying ordi nance was proposed on or
about Septenmber 25, 2001. Defendant’s Departnent of Land Use
recomended adoption of the clarifying ordinance on or about
Cct ober 18, 2001. The New Castl e Pl anning Board, by unani nous
vote, recomrended adoption of the clarifying ordinance by
County Council on or about October 18, 2001. The Land Use
Committee of County Council considered the ordinance at a
public neeting held on Novenmber 6, 2001, in which plaintiff’'s
counsel participated. County Council adopted the ordi nance by
a 6-0 vote at its Novenber 13, 2001 neeting. Finally the
County Executive signed the ordinance into | aw on Novenber 19,
2001. (D.1. 310 at 1Y 7-9)

4. Def endant argues in support of its renewed

notion for summary judgnent that, in light of the clarifying



anmendnment, the case is now noot because plaintiff cannot build
even if his record plan were reinstated.

5. Plaintiff does not dispute the |egal principle
that clarifying legislation my render a case noot. See,

e.d., United States Dep’t of Justice v. Provenzano, 469 U. S.

14, 15 (1984); Diffenderfer v. Cent. Baptist Church, Inc., 404

U S. 412, 414 (1972); Mlarty v. Borough of Ransey, 270 F.2d

232, 234 (3d Cir. 1959). Instead, plaintiff argues that, even
under the new |l egislation, his record plan was “buil dabl e”
i mredi ately prior to the adoption of the UDC.

6. The court disagrees. First, the court finds
that plaintiff’'s record plan did not fall within any period of
protection under former Code provisions. The period of
protection under fornmer Code Section 23-81(18) expired in
1981, ten years after the effective date of the origina
rezoning ordinance.* The period of protection under fornmer
Code Section 23-81(21), repealed in October 1987, expired at
the earliest in 1979, five years after approval of the
original record devel opnment plan, or at the latest in 1993,
five years after plaintiff’'s record resubdivision plan was

approved in 1988.

The effective date of the original zoning ordinance is
April 1971, when the Westhanpton property was rezoned to DPUD.
See Acierno v. Cloutier, 40 F.3d 597, 600 (3d Cir. 1994).

5



7. Second, the court finds that the process
descri bed for continuing devel opnent under a zoning
classification after the expiration of any period of
protecti on does not extend the period of protection, as argued

by plaintiff. See Acierno, 40 F.3d at 602 n.3, 617, 619 n.15.

8. In conclusion, plaintiff’s plans could not be
built under either the 1992 R-1-B zoning classification or the
current Suburban zoning classification.? Plaintiff’s plans,
if reinstated, would not qualify for the protection of the
UDC s sunsetting provision as anmended. Therefore, even if
plaintiff were to prevail on his challenge to defendant’s
April 1992 voi di ng ordi nance, the court can provide no

effective relief. The case is dism ssed as npot.

United States District Judge

2See D.1. 309 at 8 n. 3.



