I N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF DELAWARE
RENECI A JOHNSON, LORRAI NE
KENNEDY, and LYNETTE ADDI SON,
i ndi vidual ly and on behal f

of all others simlarly
si tuated

)
)
)
)
)
Plaintiffs, g
V. g Cvil Action No. 97-433-SLR
TELESPECTRUM WORLDW DE, | NC., g
Def endant . g
ORDER
At WImngton, this 23rd day of March, 2001, having revi ewed
plaintiffs’ notion for reargunent and the papers submtted in
connection therewith, and having heard oral argunent on the sane;
I T 1S ORDERED that said notion (D.1. 73) is denied, for the
reasons that follow
1. The gravanen of plaintiffs’ argunent is that summary
j udgnent cannot appropriately be granted in favor of the
def endant where, as here, there are genuine issues of material
fact. Thus, while plaintiffs concede that they have not
denonstrated that at |least 50 full-tinme enployees suffered an
enpl oynent | oss so as to trigger the notice requirenent under the
Wor ker Adj ustnment and Retraining Notification Act (“WARN'), 29
U S C 88 2101 et seq., they assert that defendant, for its part,
has not denonstrated the contrary, that |less than 50 full-tine

enpl oyees suffered an enpl oynent | oss.



2. The question as franed by the proceedings, then, is
whi ch party has the burden of proof as to this threshold issue.
This court has held that plaintiffs have the burden to prove a
prima facie case under WARN, which

entails denonstrating that (1) there are

50 enpl oyees, (2) at a single site of

enpl oynent, (3) who suffered an enpl oynent

| oss. Specifically, plaintiffs nust
denonstrate that there are 50 enpl oyees,
excl usi ve of those who average | ess than

20 hours a week, and exclusive of those

who had been enpl oyed for fewer than 6 of
the 12 nont hs precedi ng the date on which
notice was required. 29 U S.C § 2101(a)(8).
To show that the 50 enpl oyees suffered an
enpl oynent | oss, plaintiff[s] nmust show that
t he enpl oyees suffered a term nation, other
than a di scharge for cause, voluntary
departure, or retirement. 29 U S.C § 2101

(a)(6).
(D.1. 57 at 6-7)
3. This court ultimtely granted defendant’s notion for
summary judgnent because plaintiffs had not carried their burden
of proving their prima facie case as descri bed above. Plaintiffs

assert that, based upon the decision in More v. The Warehouse

Cub, Inc., 992 F.2d 27 (3d Gr. 1993), they do not have the

burden of proof, at least not at this stage of the proceedi ngs.
The court (once again) disagrees with plaintiffs’ analysis.

4. |In More, plaintiffs and defendant filed cross-notions
for summary judgnent. Plaintiffs in that case clainmed that 52
full-time enpl oyees suffered an enploynent | oss. As described in

the Moore opinion, the district court “concluded that the nunber



of enploynent |osses at the North Versailles location fell short
of the threshold anount and, therefore, granted Warehouse Club’s
cross-notion for sunmary judgnent.” On appeal, the parties once
agai n focused on whether particul ar enpl oyees shoul d be incl uded
anong those full-tinme enpl oyees who suffered an enpl oynent | oss.
Wth appel |l ant Moore concedi ng that only 51 enpl oyees were
eligible for consideration, the court stated that “appellee
War ehouse Cl ub need only establish that two of the remaining
wor kers be excluded fromthe total nunber of affected enpl oyees”
in order to prevail. More, 922 F.2d at 28-29 (enphasis added).
5. As understood by the court, plaintiffs rely on the above
enphasi zed | anguage to argue that their only burden pretrial is
to cone forward with sone evidence that at |east 50 enpl oyees
suffered an enpl oynent | oss; the burden then shifts to the
enpl oyer to prove the contrary. |If the enployer fails to so
denonstrate, then plaintiffs are entitled to go to trial on the
threshol d i ssue of whether 50 full-time enpl oyees suffered an
enpl oynent | oss due to a plant closing.?
6. The problemwth plaintiffs’ analysis is that in More,

there were no di sputed issues of fact; the parties and the court

A plant closing is defined as the “permanent or tenporary
shutdown of a single site of enploynent, or one or nore
facilities or operating units within a single site of enploynent,
if the shutdown results in an enploynent |loss at the single site
of enploynment during any 30-day period for 50 or nore enpl oyees
excluding any part-tine enployees.” 29 U S.C. 8§ 2101(a)(2).
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were only concerned with “the application of WARN s statutory
provisions to the facts.” [d. |In other words, plaintiffs in
Moore had produced sufficient evidence to prove their prima facie
case and the disputed issues were ones of law. The court in
Moore was not faced with the situation at bar where plaintiffs,
despite access to the enpl oyees and their enpl oynent records,
have failed to establish by the sunmary judgnment stage the
fundanental facts of their own putative class’ enploynent
hi story.

7. Under the record presented, the court concludes that
plaintiffs have not carried their burden of denonstrating their
prima facie case and, therefore, cannot survive defendant’s

nmotion for summary judgnent. See also R dgewood Bd. of Educ. v.

N.E , 172 F.3d 238, 252 (3d Cir. 1999) (“Once the noving party
points to evidence denonstrating no issue of material fact

exi sts, the nonnoving party has the duty to set forth specific
facts show ng that a genuine issue of material fact exists and
that a reasonable factfinder could rule inits favor

Specul ation and conclusory allegations do not satisfy this

duty.”).

United States District Judge



