IN THE UNI TED STATES DI STRI CT COURT

FOR THE DI STRI CT OF DELAWARE

M CHAEL ALLEN HARRI S, SR, )
)
Plaintiff, )
)

V. ) Civil Action No. 98-332-SLR
)
JEAN M SNYDER, Regional Vice )
President; DR GORDON OSTRUM )
MARYANN TAYLOR, RN; and CONNIE )
JOHNSON, HSA, )
)
Def endant s. )

MEMORANDUM ORDER
| NTRODUCTI ON

On June 15, 1998, plaintiff Mchael Allen Harris, Sr. filed
a civil rights action pursuant to 42 U . S.C. § 1983, asserting
t hat defendants Dr. CGordon Ostrum Jean M Snyder, Maryann
Tayl or, RN, and Conni e Johnson, HSA, violated his Eighth
Amendnent right to be free fromcruel and unusual punishnment by
(1) deliberately neglecting to give himsufficient nmedical
treatment, and (2) deliberately charging poor mnority inmates
for insufficient nedical treatnment. (D.1. 2) 1In an order dated
May 30, 2000, the court dism ssed defendants Snyder, Taylor, and
Johnson fromthe action, and denied plaintiff's notion for a

default judgnent against Dr. Ostrum?! (D.1. 45)

'Plaintiff appealed the court's order, and the Third Circuit
di sm ssed the appeal for |ack of appellate jurisdiction on
February 12, 2001. (D.1. 56)



On June 30, 2000, Dr. Ostrumfiled a notion to dismss
plaintiff's conplaint, arguing: (1) that the conplaint violates
Fed. R Cv. P. 12(b)(6) for failing to state a clai mupon which
relief can be granted, and (2) that the conplaint nust be
di sm ssed pursuant to Fed. R Cv. P. 4 for inproper service of
process.2 Currently before the court is Dr. Gstrumlis notion to
dismss plaintiff's conplaint. (D.1. 48) For the reasons
di scussed below, Dr. Gstrum s notion to dism ss is granted.

1. BACKGROUND

The followng recitation of events is based upon the
all egations set forth in plaintiff’s conplaint and the nedi cal
records submtted by defendants Snyder, Taylor, and Johnson.
Plaintiff is an innmate at the Multi Purpose Crimnal Justice
Facility (“MP.C.J.F.”). On Decenber 29, 1997, plaintiff's
cell mate stabbed himin the head wwth a pen. (D.I. 2 at 3, D. I
37 at 0038) Plaintiff was taken to the infirmary where his wound
was cl eaned and potential foreign material was noted in his
scalp. (D.1. 37 at 0038) Following his return to his cell,
plaintiff becane aware that the pen tip was mssing after the
stabbing, causing himto worry that it was still in his scalp.

(D.1. 2 at 3A) On Decenber 31, 1997, plaintiff returned to the

infirmary conplaining of, inter alia, headaches and di zzi ness.

(D.I. 37 at 0038) Dr. Ostrumexamned plaintiff "with his hands"

Dr. Ostrumfiled an addendumto his notion to dism ss on
July 24, 2000. (D.I. 51)



and told plaintiff that "[he] needed no further treatnment."
(D.I. 2 at 3A) Plaintiff asked for an x-ray, but Dr. Ostrum
refused to order one. (1d.)

Plaintiff alleges that although he submtted over twenty
sick calls, requesting treatnment for his injury, he was taken to
the infirmary on only two occasions.® According to plaintiff,
during his first visit, Taylor exam ned his head and "felt the
pen tip sticking out of [his] scalp.” Plaintiff contends that
his second visit to the infirmary was cancel |l ed and never
rescheduled. Plaintiff asserts that he continued to seek nedi cal
attention for his injury but was denied further treatment. On
the back of two of the nedical grievances plaintiff conpleted,
Dr. Ostrumnoted that plaintiff "needed no further nedical
assistance."” Plaintiff also avers that Taylor told him"to stop
bot hering her and that [he] was alright."

According to his nmedical records, plaintiff conpleted a sick
call slip on January 18, 1998, wherein he conpl ai ned that he had
not received an x-ray that was ordered to determne if there was
in fact a pen tip in his head. (D.1. 37 at 0038) The nedi cal
records reflect that no x-ray was ever ordered. (l1d.) On March
1, 1998, plaintiff submtted another sick call slip, wherein he
stated that, "I now have a pen tip in nmy scalp . . . which

MP.C J.F. Medical has been ignoring me. | would like an [X]-

Plaintiff alleges that Tayl or charged him $4.00 for each
sick call slip he submtted.



ray." (D.l1. 37 at 0005) 1In a sick call slip dated March 8,
1998, plaintiff conplained that the pen tip "is noving to ny
forehead and it hurts and [is] unconfortable.” (D.1. 37 at 0019)

On March 12, 1998, plaintiff was seen in the infirmary where
he conpl ained that there was a "pen tip lodged in his scalp,"” and
that there was "novenent of the pen tip towards [his] forehead."
(D.I. 37 at 0019; D.1. 42, Exh. B) Medical records note that
there was no swelling or redness in the area of the wound, but
that plaintiff would be referred to a doctor. (ld.)

On April 10, 1998, plaintiff was exam ned by a nurse. (D.]I
37 at 0015) The nurse noted that she felt sonething under
plaintiff's scal p, although no entrance scar could be seen.

(Id.) Plaintiff was given Motrin™for his headache and the
inflammation. (ld.) The nurse indicated that she would refer
plaintiff to the doctor's list. According to plaintiff's nedi cal
records, Dr. Ostrumwas called and nmade aware of plaintiff's
situation. (1d.)

On May 5, 1998, plaintiff was seen by a doctor regarding the
possible pen tip left in his head and his request for an x-ray.
(D.1. 37 at 0005) Upon exam nation, the doctor noted that there
was a pal pable nodule on plaintiff's head, but the puncture site
was not apparent. (1d.) The doctor also noted that the wound
had heal ed without scarring. (ld.) The doctor found no signs of
infection or tenderness. (ld.) An x-ray was ordered. (ld.)
According to the progress notes, the doctor had a | ong di scussion
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with plaintiff regarding possible renoval of the pen tip, but
recommended that nothing further be done given that there were
"no signs of infection, [plaintiff's] tendency to keloid (tissue
scarring that is caused by trauma or surgical incision), and the
| ocation is not life threatening at this tine." (1d.)

On May 7, 1998, an x-ray was perforned on plaintiff's head.
(D.I. 42, Exh. B) Plaintiff contends that he obtained the x-ray
only after "continuously conplain[ing]” to Johnson, who told him
she "woul d take care of it." (D. 1. 22 at 2) The x-ray reveal ed
no evi dence of an acute fracture or osseous deformty. (D. 1. 42,
Exh. B) It did reveal, however, a "questionable foreign body" in
the soft tissues of the superior skull. (l1d.) Additional views
were recomended for further evaluation. (1d.)

The record shows that the next tinme plaintiff was seen
regarding this wound was on July 17, 1998, when it was noted that
plaintiff had been stabbed in the head wth a pen "and had
sonething left (by x-ray) in the soft tissue; headaches.” (D.lI
37 at 0010) The nedical records further reveal that plaintiff
did not conplain of a headache again until April 25, 1999. At
this time, plaintiff did not assert that his headaches were
caused by the pen tip in his head. (D.I. 42, Exh. B)

[11. STANDARD OF REVI EW
Since the parties have referred to matters outside the

pl eadi ngs, Dr. Ostrumis notion shall be treated as one for



summary judgnent. See Fed. R Cv. P. 12(b)(6). A party is
entitled to sunmary judgnment only when the court concludes “that
there is no genuine issue of material fact and that the party is
entitled to judgnent as a matter of law.” Fed. R Cv. P. 56(c).
The noving party bears the burden of proving that no materi al

issue of fact is in dispute. See Matsushita Elec. Indus. v.

Zenith Radio Corp., 475 U. S. 574, 586 n.10 (1986). Once the

nmoving party has carried its initial burden, the nonnoving party
“must cone forward with ‘specific facts showing that there is a
genui ne issue for trial.”” 1d. at 587 (quoting Fed. R Cv. P.
56(e)). “Facts that could alter the outcone are ‘material’, and
di sputes are ‘genuine’ if evidence exists fromwhich a rational
person coul d conclude that the position of the person with the

burden of proof on the disputed issue is correct.” Horowtz v.

Fed. Kenper Life Assurance Co., 57 F.3d 300, 302 n.1 (3d Cr

1995). If the nonnoving party fails to nmake a sufficient show ng
on an essential elenment of his case with respect to which he has
the burden of proof, the noving party is entitled to judgnment as

a mtter of law See Celotex Corp. v. Catrett, 477 U. S. 317, 322

(1986). The mere existence of sone evidence in support of the

nonnovi ng party will not be sufficient for denial of a notion for
summary judgnent; there nust be enough evidence to enable a jury
reasonably to find for the nonnoving party on that factual issue.

See Anderson v. Liberty Lobby, Inc., 477 U S. 242, 249 (1986).

This court, however, nmust “view all the underlying facts and al
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reasonabl e inferences therefromin the |light nost favorable to

the party opposing the notion.” Pa. Coal Ass’'n v. Babbitt, 63

F.3d 231, 236 (3d Cr. 1995).
V. DI SCUSSI ON

In support of his 8§ 1983 claim plaintiff alleges that Dr.
Gstrumdid not provide himw th sufficient nedical treatnent.
Under the Eighth Anendnent, the States have a duty to provide
“adequate nedical care to those it is punishing by

i ncarceration.” West v. Keve, 571 F.2d 158, 161 (3d G r. 1978).

To hold a prison official liable for violating a prisoner-
plaintiff’s Eighth Amendnment rights, the plaintiff “nust allege
acts or omssions sufficiently harnful to evidence deliberate

indifference to serious nedical needs.” Estelle v. Ganble, 429

U S 97, 106 (1976); accord Wite v. Napol eon, 897 F.2d 103, 109

(3d Cr. 1990). Plaintiff must denonstrate: (1) that he had a
serious nedical need, and (2) that the defendant was aware of
this need and was deliberately indifferent to it. See Wst, 571

F.2d at 161; see also Boring v. Kozakiewi cz, 833 F.2d 468, 473

(3d Gir. 1987).

The seriousness of a nedical need may be denonstrated by
showi ng that the need is “*one that has been di agnosed by a
physician as requiring treatnment or one that is so obvious that a
| ay person would easily recognize the necessity for a doctor’s

attention.’” Mnnouth County Corr. Inst. Inmates v. Lanzaro, 834




F.2d 326, 347 (3d Cr. 1987) (quoting Pace v. Fauver, 479 F

Supp. 456, 458 (D.N.J. 1979)). Moreover, “where denial or delay
causes an inmate to suffer a life-long handi cap or pernmanent
| oss, the nedical need is considered serious.” 1d.

As to the second requirenent, a prison official’s denial of
an inmate’s reasonabl e requests for nedical treatnent constitutes
deliberate indifference if such denial subjects the inmate to
undue suffering or a threat of tangible residual injury. See id.
at 346. Deliberate indifference may al so be present if necessary
medi cal treatnent is delayed for non-nedical reasons, or if a
prison official bars access to a physician capable of evaluating
a prisoner's need for nedical treatnent. See id. at 347.

However, a prison official’s conduct does not constitute
deliberate indifference unless it is acconpanied by the requisite
mental state. Specifically, “the official [nust] know . . . of
and disregard . . . an excessive risk to inmate health and
safety; the official nust be both aware of facts fromwhich the

i nference can be drawn that a substantial risk of serious harm

exists, and he nust also draw the inference.” Farner v. Brennan,

511 U. S. 825, 837 (1994). Wile a plaintiff nust allege that the
of ficial was subjectively aware of the requisite risk, he may
denonstrate that the prison official had know edge of the risk

t hrough circunstantial evidence and “a fact finder may concl ude
that a prison official knew of a substantial risk fromthe very

fact that the risk was obvious.” 1d. at 842.



Plaintiff’s allegations do not constitute an Eighth
Amendnent viol ati on because plaintiff has failed to establish
that he had a serious nedical condition. Wile thereis little
doubt that a stab wound to the head by a pen coul d possibly pose
a serious nedical condition, plaintiff's nedical records reveal
that his wound was not serious. (D.1. 42, Exh. B) Al though
plaintiff's x-ray reveal ed that he had a "questionabl e foreign
body in the soft tissues of the superior skull,"” there was "no
evi dence of an acute fracture or osseous deformty." (1d.)

Plaintiff's initial visit to the infirmary on Decenber 29,
1997 reveal ed that a physician examned plaintiff, cleaned his
wound, and sent plaintiff back to his cell. (D I. 37 at 0038)

At that tinme, the doctor did not find plaintiff's injury to be
serious. After returning to the infirmary on Decenber 31, 1997,
plaintiff was again told by Dr. Gstrumthat "[he] needed no
further treatnent.” (D.I. 2 at 3A) Mnths later, a different
doctor spoke wth plaintiff, recommending that nothing further be
done given the lack of infection, plaintiff's tendency to kel oid,
and the location of the pen tip, which was "not life
threatening." (D.1. 37 at 0005) Furthernore, plaintiff does not
all ege that he has suffered a “life-long handi cap or pernmanent

| oss” caused by Dr. Ostrum s denial of nedical care. Therefore,
because the facts asserted by plaintiff do not denonstrate that
plaintiff had a serious nedical need, plaintiff’s claimdoes not
rise to a constitutional violation.
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Since plaintiff has failed to allege a serious injury, the
court need not address whether defendant's conduct inplicates
del i berate indifference. However, the court notes that even if
plaintiff had denonstrated a serious nedical injury, he has
failed to establish deliberate indifference by Dr. Gstrum
Plaintiff does not allege that Dr. Gstrum"knew ... of and
disregard[ed] . . . an excessive risk to [plaintiff's] health and

safety.” Farner v. Brennan, 511 U S. 825, 837 (1994). As stated

above, the nedical records reveal that Dr. Ostrum and nonths
| ater a second doctor, exam ned plaintiff and both concl uded t hat
plaintiff's wound was not serious.® (D.1. 2)
V. CONCLUSI ON

Therefore, at WImngton this 30th day of March, 2001,

| T IS ORDERED that defendant Dr. Ostrumis notion to dismss
(D.1. 48) is granted. The Cerk of Court is directed to enter

judgment in favor of defendant and against plaintiff.

United States District Judge

°Al t hough plaintiff alleges in his conplaint that defendants
were "charging poor mnorit[y] inmates noney for no or
insufficient nedical treatnment in a state owned facility,” he has
failed to further develop this claim (D.1. 2) Plaintiff has
not denonstrated Dr. Ostrum s involvenent in establishing this
policy, or his ability to stop or change this policy.
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