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ROBI NSQN, Chi ef Judge
| . | NTRCDUCTI ON

Plaintiff Janes E. Hall filed this action on June 21, 1999
agai nst defendants Bell Atlantic Corporation (“BAC') and Bel
Atlantic-Delaware, Inc. (“BA-DE") alleging discrimnation based
on his race, color and disability under Title VII of the Gvil
Rights Act of 1964, 42 U S.C. 8§ 2000(e), et seq., (“Title VII"),
42 U.S.C. § 1981, and the Americans with Disabilities Act, 42
US C § 12101, et seq., (the “ADA’).! Plaintiff clains that
defendants failed to acconmopdate his disability, retaliated
against himfor his protected activities, denied himtraining,
subjected himto a hostile work environnent and denied him
pronotions. The court has jurisdiction over plaintiff’s clains
pursuant to 28 U.S.C. 88 1331 and 1343. Currently before the
court is defendants’ notion for sunmary judgnment on all counts of
the conplaint. (D. 1. 24) For the reasons that follow, the court
wi |l grant defendants’ notion for summary judgnent.
1. BACKGROUND

Plaintiff, an African-Anmerican, was hired by BA-DE on My
12, 1986, and was pronoted to Services Technician in 1987 and
then to Systens Technician on March 17, 1996. (D.I. 26, Ex. 2)
As of May 2000, plaintiff continued to be enployed by BA-DE. The

duties of Systens Technician include, inter alia, the

Hall's co-plaintiff, Kenneth A MIller, was dism ssed from
this action with prejudice by stipulation of the parties. (D.I
23)



installation and repair of tel ecommunications systens; the
installation and mai ntenance of access lines for radio, video,
m crowave, anal og, digital and hi-capacity equi pnent; and the
installation, repair, and nmai ntenance of inside cables, wres,
and plug-in equi pment to connect tel ecommunication systens and
equi prent. (D.1. 26 at A30) To acconplish these tasks, Systens
Techni ci ans nmust clinb poles and | adders, work aloft, nove and
lift up to 100 pounds, and drive a conpany vehicle. (1d.)

A The Septenber 4, 1996 Vehicle Accident

On Septenber 4, 1996, plaintiff was involved in an accident
with his conpany vehicle.?2 (D.I. 26 at A34-A36) After the
accident, plaintiff conplained of soreness in his back and neck
and was absent fromwork until January 28, 1997. (D.1. 26 at
A37) Wen plaintiff returned to work, his nmedical restrictions
called for sedentary duty and prohibited lifting, bending, or
reaching.® (D.l1. 26 at A40) Plaintiff was also required to
| eave three hours early, three days per week, to attend physi cal
therapy. (D.lI. 26 at A66) Because of his nedical restrictions,
plaintiff’s supervisor, Bernard Wal ker (“Wal ker”), assigned him

to light duty perform ng m scell aneous clerical work. (D. 1. 26

2The parties dispute who was at fault in the accident.

SCORE, Inc. (“CORE’) is the adm nistrator of defendants’
disability benefits plan. Based on nedical information provided
by an enpl oyee’s health care providers, CORE determ nes an
enpl oyee’ s nedi cal restrictions and whether they qualify for
benefits under the Bell Atlantic Sickness and Accident Disability
Benefits Plan. (D.1. 25 at 5)



at A66) Plaintiff continued to be paid as a Systens Techni ci an
while performng these clerical tasks. (D.1. 26 at A67)

After the accident, plaintiff was periodically exam ned by a
physician to determ ne the extent of his disability. Until Mrch
16, 1999, plaintiff was on light duty with nmedical restrictions
that permitted himto lift no nore than 20 and sonetines as
little as 5 pounds. (D.1. 26, Exs. 7, 9) For about one year
during this time, plaintiff was also nedically restricted from
clinmbing and fromdriving and sitting for nore than 45 m nutes.
(Id.) During this light duty period, plaintiff conpleted at
| east 20 hours of training. (D.I. 26 at A86)

For the period from March 16, 1999 until My 28, 1999,
plaintiff’s nmedical restrictions were anended to permt himto
l[ift, push or pull up to 40 pounds. (D.I. 26, Ex. 7) From 1999
to m d-2000, plaintiff conpleted at | east 32 nore hours of
training. (D.1. 26 at A86) As of May 2000, plaintiff was
medically restricted fromclinbing and [ifting over 40 pounds.
(D.1. 26, Exs. 7, 11)

B. The Medically Restricted Enpl oyees Pl an

Effective May 12, 1997, BA-DE initiated a new policy for the
pl acenment of nedically restricted enployees called the Medically
Restricted Enployees Plan (the “Plan”). (D.I. 26, Ex. 12) The
Plan sets forth the procedures for enpl oyees who are able to work

but, due to nedical restrictions, cannot performthe essenti al



functions of their jobs with or without reasonabl e accommodati on.
Bef ore placing an enpl oyee on the Plan, BA-DE determ nes, in
consultation wth the enpl oyee, whether the job can be nodified
to permt the enployee to performthe essential functions. If a
j ob cannot be nodified, and if the enployee’ s restriction wll

| ast nore than 30 days, the enpl oyee can be placed in the

i ndefinite reassi gnnent process. Such enpl oyees are given
“priority placenent” status for |ateral or downgrade job openings
t hat beconme available. (1d.)

If no suitable work is found for enployees in the indefinite
reassi gnnment process, BA-DE convenes a Reasonabl e Accommvobdati ons
Commttee (“RAC’) to review the case. The RAC revi ews possible
accommodations in the enployee’ s current job, openings that may
becone avail abl e, a possible change in the enpl oyee’s nedi cal
condition so that he could performthe essential functions of his
j ob, and any other relevant factors. Under the original Plan
effective May 12, 1997, the RAC could dismss a nedically
restricted enpl oyee for whom no suitable work was avail abl e.

(D.I. 26, Ex. 13) As of August 9, 1998, however, the RAC no

| onger has this authority. (D.I. 26, Ex. 12) Walker clains that
he reviewed the Plan with plaintiff on June 13, 1997. Walker did
not place himin the indefinite reassi gnnent process of the Pl an

at that tinme. (D.1. 26 at A67) Plaintiff clains that he was



pl aced on the Plan on or around February 24, 1999.4 (D.1. 29 at
B50)

C. Wor ker’ s Conpensation Benefits

Follow ng plaintiff’s 1996 acci dent, BA-DE entered an
Agreenent to Conpensation authorizing the paynent of worker’s
conpensation benefits to plaintiff. (D.1. 26 at A106) Pursuant
to a July 16, 1999 decision of the Industrial Accident Board

(“I'AB") in Janmes Hall v. Bell Atlantic-Delaware, Inc., Hearing

No. 1089683, plaintiff is currently receiving partial disability
benefits due to his dimnished earning capacity. (D. 1. 26, Ex.
15) Plaintiff has been paid a | unp sum of $42,680.58, and will
receive a weekly paynment of $372.23 for the bal ance of the 300-
week partial disability period that began on February 12, 1997
and will conclude in the fall of 2002.° (D.I. 26 at Al121-Al122)
On Novenber 4, 1999, plaintiff filed a Petition to Determ ne

Addi ti onal Conpensation with the | AB, demandi ng t hat BA- DE pay

“Plaintiff has since grieved his placenent on the Plan
because his Union does not recognize the Plan and because it
allegedly allows the conpany to treat plaintiff |ess favorably
than simlarly situated white enployees wth a disability. (DI
29 at B50) Plaintiff has failed to denonstrate the nerits of
this allegation.

SDefendants note that plaintiff’s weekly paynent was
initially mscal cul ated as $289.50, and that plaintiff was
reinbursed for the difference. (D. 1. 25 at 9) Plaintiff stil
pursued the issue because he clains that he should have received
interest on the underpaid anbunt even though defendants contend
that his collective bargai ning agreenment does not provide for any
such interest to be paid. (D.I. 31 at 3)

5



nedi cal expenses for certain shoulder injuries.® (D. 1. 26 at
Al123) The I AB held a hearing on these issues on April 18, 2000
and as of May 2000, had not yet issued a determ nation.
Plaintiff also filed an action agai nst defendants in
Del awar e Superior Court which consolidated two personal injury
clains, an underinsured notorist coverage case, and a case in
which plaintiff alleged that CORE did not pay himbenefits to
which he was entitled. This action was settled out of court.
(D.1. 25 at 9)
D. The Federal C ass Action Lawsuit

In Richard v. Bell Atlantic Corp., filed in the U S.

District Court for the District of Colunbia on Septenber 23,
1996, 127 plaintiffs sought to represent a class of past and
present African-Anmerican enpl oyees who had been enpl oyed between
March 20, 1993 and the date of trial and who had been subjected
to (1) alleged discrimnatory practices in the areas of
pronotions, term nations, job assignnents, eval uations,

di scipline, training, and constructive discharge; (2)

retaliation; and (3) a racially hostile work environnment. The

Plaintiff clains to have required surgery in both of his
shoul ders because of his Septenber 4, 1996 accident. In
particular, plaintiff clainms that his |left shoul der was injured
due to overuse after the accident. BA-DE contends that plaintiff
only sprained his right shoulder and that it did not require
surgery. BA-DE further contends that the clainmed |eft shoul der
injury is unrelated to the Septenber 4, 1996 accident, but
instead is a function of an intervening accident on April 25,
1998 involving Hall’s personal vehicle about which he never
informed BA-DE. (D.I. 26 at Al25)

6



Amended Conplaint filed on January 27, 1997 added BA-DE as a

def endant. Defendants noved to dism ss BA-DE as a party due to

t he absence of any naned plaintiff enployed by BA-DE. Plaintiffs
filed an Opposition to Defendants’ Mtion to Dismss the Del aware
Operating Conpany on February 24, 1997 to which was appended,
anong other exhibits, an affidavit fromplaintiff. BA-DE was

| ater dism ssed fromthe action on Septenber 10, 1997 because
there were no BA-DE enpl oyees anong the 127 naned plaintiffs.

See Richard v. Bell Atlantic Corp., 976 F. Supp. 40, 51 (D.D.C

1997) .

E. Plaintiff’s All egations

Plaintiff clains that he repeatedly requested, and was
deni ed, accommodation to continue working in the field rather
than at a desk in the conpany’s garage. Moreover, WAl ker
allegedly refused to permt himto performwork that woul d enabl e
himto earn overtine pay, and plaintiff purportedly received
payrol |l checks that did not account for his hours worked. (DI
26 at A69) Plaintiff also alleges that other simlarly situated

di sabl ed enpl oyees such as Stanley Farenski,’ John Wiitfield,?

'Stanl ey Farenski is a Services Technician who, after back
surgery, was nedically restricted fromlifting over 20 pounds.
He was assigned to light duty, and after two nonths on the Pl an
his restrictions were renoved and he returned to his position.
(D.1. 26, Ex. 27) In his affidavit, Farenski stated that while
on light duty, he was allowed to go out on the street in the work
truck and do “wal kups.” (D.I. 29 at B39)

8John Whitfield was placed on sedentary duty after ankle
surgery. After five nonths on the Plan, his restrictions were

7



Leonard Dorbich,® and Kenneth Bryson!® were pernmitted to do |ight
duty work in the field. !

Plaintiff states that to receive training after the
accident, he had to file “grievance after grievance” and that the

training was routinely given to | ess senior white enpl oyees who

lifted and he returned to his position as Systens Techni ci an.
(D.1. 26, Ex. 27) Plaintiff alleges that Wiitfield was permtted
to work in the field on orders that do not require | adder
clinmbing. (D.I. 29 at B46) Defendants argue that plaintiff was
al so afforded the option to performwork in the field that is
within his nedical restrictions. (D I. 31 at 8)

°Leonard Dorbich returned to work followi ng knee surgery
with the restrictions that he cannot lift over 20 pounds and
cannot stand for nore than two hours. He was assigned to perform
light duty clerical work and was not placed on the Plan because
he expected his restrictions to be lifted soon. After two
nmont hs, Dorbich returned to his regular Systens Techni ci an
duties. (D.I. 26 at A67- A68)

%Kennet h Bryson had foot surgery and was nedically
restricted to wearing sneakers instead of the required steel -toed
shoes. BA-DE allowed Bryson to continue his position as a
wal ki ng techni ci an because he worked primarily in office
environnments. Bryson was not placed on the Pl an because he was
able to performessential functions of his position at all tines.
(D.1. 26, Ex. 27)

Uplaintiff submtted an affidavit froma co-worker, Roe
WIllianms, in which WIlians states:
| am aware that Bell Atlantic Delaware, Inc. allows
Caucasi an individuals who are on light duty to do wal k-
ups and to continue work in the field, while
[plaintiff] was rel egated to doing desk work for
months. | amal so aware that by preventing [plaintiff]
from doi ng wal k-ups and other |ight duty work, Bel
Atlantic was able to prevent [plaintiff from earning
any overtine conpensation.
(D.1. 29 at B42) O the four cited enpl oyees, only Leonard
Dor bi ch reported to Wal ker, plaintiff’s supervisor, during his
period of disability. The others were supervised by Robert
Gatch. (D.I. 25 at 24)



were not disabled. (D.1. 29, Ex. 2) Plaintiff also argues that

he was denied 911 training on account of his disability, although

def endants contend that plaintiff’s supervisor promsed it to him

by the end of 2000.!? (D.l. 29 at B44-B45) Furthernore,

al t hough plaintiff passed the El ectronic Systens M nicourse Test

for pronotion to Systens Technician on April 13, 1995, he was not

pronoted to that position until March 1996. (D.1. 29 at B44)
Plaintiff makes general allegations that numerous

supervi sors®® threatened plaintiff that he would | ose his job,

denied himtraining and worker’s conpensation benefits, cancelled

his health insurance, and placed false information in his

personnel file.”* (D.1. 26 at Al142) Plaintiff clains that

Wal ker refused to conplete his career action plan and then gave

hima formthat did not reflect their discussions, and that

Wal ker and Karen Cusack (“Cusack”), BA-DE s human resources

manager, refused to sign his Personal Enployee Data Form 1°

2P aintiff clains that BA-DE manager Joe WIllians told him
that he would not receive 911 training because of his “light duty
status,” and that other not disabled, |ess senior enployees were
receiving the training. (D. 1. 29, Ex. 10)

Bl'n his EECC Charge of Discrimnation, plaintiff alleged
discrimnation by five white supervisors and one African-Anerican
supervi sor, Bernard Wal ker, plaintiff’s i medi ate supervisor from
February 1997 until June 1999. (D.I. 26 at A-142)

Y“According to defendants’ Senior Specialist of Labor
Rel ations, plaintiff had never been w thout health insurance
since April 26, 1997. (D.1. 26 at Al44)

plaintiff allegedly requested a transfer but Cusack told
himit would be futile due to his nedical restrictions. (D. 1. 29

9



(D.1. 26, Ex. 1) Plaintiff also clains that WIlliam MDevitt,
his supervisor from 1996 to 1997, left a nmessage for his whol e
crew i ndicating that “anybody with bee stings, dog bites, or back
injury better watch out,” when only African-Anericans in the crew
had these particular injuries. (D 1. 1)

Plaintiff contends that he suffered nany adverse enpl oynment
actions since he filed the Richard affidavit, although according
to Wal ker, the only disciplinary action plaintiff has received
since February 24, 1997 is a one-day suspension on July 14, 1999
for taking an unauthorized vacation day.® (D.lI. 26 at A70)

Def endants further claimthat plaintiff was never threatened with
job loss, although in a August 20, 1998 l|letter, nmanager Barry
Davis informed plaintiff that unless he provided proper nedical
docunentation to reinstate his disability benefits, he would be

termnated fromBA-DE. Y (D.I. 29 at B43)

at B45)

¥plaintiff clains that he left a note inform ng Cusack that
he had a physician’s appoi nt nent and would m ss work. Defendants
did not renove the suspension fromhis personnel file, which
plaintiff alleges is “false information.” (D.1. 29 at B46)

YAl t hough plaintiff only cites the latter portion of this
letter; the entire body of the letter states:
On May 29, 1998 you inforned Karen Cusack, Kirkwood
H ghway Resource Supervisor, that you were schedul ed
for surgery on June 1, 1998. On June 8, 1998, you were
deni ed benefits by CORE, Bell Atlantic’s health
services provider, due to the lack of docunmentation
received fromboth you and your physicians concerni ng
the surgical procedure and due to your failure to
initiate a sickness and accident claim CORE has
attenpted nunerous tinmes to obtain this information

10



On January 5, 1998, plaintiff filed a charge of
discrimnation with the Equal Enpl oynent Opportunity Conm ssion
(“EECC’). (D.1. 26 at Al142) Plaintiff alleged discrimnation on
the basis of race and disability, specifically, harassnent,
deni al of a reasonable accommobdation, threats of job |oss, denial
of training, denial of workers’ conpensation benefits,
cancel lation of his health insurance, and the placenent of false
information in his personnel file. (ld.) Plaintiff also alleged
retaliation for his participation as a class nenber in the
Richard lawsuit. On March 30, 1999, the EECC i ssued a D sm ssal
and Notice of Rights on plaintiff’s charge with a determ nation
that “the EEOC i s unable to conclude that the information
obt ai ned establishes violations of the statutes.” (D.I. 26 at
A143)

[11. STANDARD OF REVI EW

A court shall grant summary judgnent only if “the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party

is entitled to judgnent as a matter of law” Fed. R Cv. P.

fromyou and your physicians wth no success. As a

result, your enploynent at Bell Atlantic will be

term nated as of August 31, 1998 unl ess you either

report to work . . . or provide CORE with the

appropriate docunentation for consideration of

rei nstatenment of benefits on or before August 31, 1998.
(D.1. 29 at B43)

11



56(c). The noving party bears the burden of proving that no

genui ne issue of material fact exists. See Matsushita El ec.

I ndus. Co. v. Zenith Radio Corp., 475 U. S. 574, 586 n.10 (1986).

“Facts that could alter the outcone are ‘material,’ and disputes
are ‘genuine’ if evidence exists fromwhich a rational person
coul d conclude that the position of the person with the burden of

proof on the disputed issue is correct.” Horowitz v. Fed. Kenper

Life Assurance Co., 57 F.3d 300, 302 n.1 (3d Cr. 1995) (internal

citations omtted). |If the noving party has denonstrated an
absence of material fact, the nonnoving party then “nust cone
forward with ‘specific facts showing that there is a genuine
issue for trial.’” Matsushita, 475 U S. at 587 (quoting Fed. R
Cv. P. 56(e)). The court will “view the underlying facts and
all reasonable inferences therefromin the |light nost favorable

to the party opposing the notion.” Pa. Coal Ass’'n v. Babbitt, 63

F.3d 231, 236 (3d Cir. 1995). The nere existence of sone

evi dence in support of the nonnoving party, however, wll not be
sufficient for denial of a notion for summary judgnment; there
must be enough evidence to enable a jury reasonably to find for

t he nonnoving party on that issue. See Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 249 (1986). |If the nonnoving party

fails to make a sufficient showi ng on an essential elenent of its
case with respect to which it has the burden of proof, the noving

party is entitled to judgnent as a matter of law. See Cel ot ex

Corp. v. Catrett, 477 U S. 317, 322 (1986). Wth respect to

12



summary judgnent is discrimnation cases, the court’s role is
““to determ ne whether, upon reviewing all the facts and
inferences to be drawn therefromin the |ight nost favorable to
the plaintiff, there exists sufficient evidence to create a
genui ne issue of material fact as to whether the enpl oyer
intentionally discrimnated against the plaintiff.’”” Revis v.

Sl oconb Indus., 814 F. Supp. 1209, 1215 (D. Del. 1993) (quoting

Hankins v. Tenple Univ., 829 F.2d 437, 440 (3d Gr. 1987)).

V. DI SCUSSI ON

A Plaintiff’s Title VII O ains

Plaintiff alleges that defendants discrimnated and
retaliated against himin violation of Title VII of the Gvil

Ri ghts Act of 1964.1® (ains brought pursuant to Title VII are

8The anti-discrimnation provision of Title VII provides:
It shall be an unlawful enploynent practice for an
enpl oyer —(1) to fail or refuse to hire or to
di scharge any individual, or otherwse to discrimnate
agai nst any individual with respect to his
conpensation, ternms, conditions, or privileges of
enpl oynent, because of such individual’s race, color,
religion, sex, or national origin; or (2) tolimt,
segregate, or classify his enployees or applicants for
enpl oynent in any way which would deprive or tend to
deprive any individual of enploynent opportunities or
ot herwi se adversely affect his status as an enpl oyee,
because of such individual’s race, color, religion,
sex, or national origin.

42 U.S.C. § 2000e-2(a).
The anti-retaliation section of Title VIl provides:
It shall be an unlawful enploynent practice for an
enpl oyer to discrimnate against any of his enpl oyees
or applicants for enploynent . . . because he has
opposed any practice nmade an unl awf ul enpl oynent
practice by this subchapter, or because he had nade a

13



anal yzed under a burden-shifting framework; if plaintiff nmakes a
prima facie show ng of discrimnation or retaliation, the burden
shifts to defendants to establish a legitimate, nondi scrimnatory

reason for their actions. See MDonnell Douglas Corp. v. G een,

411 U. S. 792, 802 (1973). If defendants carry this burden, the
presunption of discrimnation drops fromthe case, and plaintiff
must “cast sufficient doubt” upon defendants’ proffered reasons
to permt a reasonable factfinder to conclude that the reasons

are fabricated. Sheridan v. E.I. DuPont de Nenpburs & Co., 100

F.3d 1061, 1072 (3d Cr. 1996) (en banc). 1In the case at bar,
the court need not engage in an extensive burden shifting

anal ysi s because plaintiff has not presented facts sufficient to
state a prima facie case on any of his Title VII clains.

1. Plaintiff Fails to State a Hostile Wrk
Envi ronnent C ai m

To state a Title VII claimprem sed on a hostile work
environment, plaintiff nust show (1) that he suffered
i ntentional discrimnation because of race; (2) the
di scrimnation was pervasive and regular; (3) the discrimnation
detrinmentally affected plaintiff; (4) the discrimnation would
detrinmentally affect a reasonabl e person of the sane race in that

position; and (5) the existence of respondeat superior liability.

charge, testified, assisted, or participated in any
manner in an investigation, proceeding, or hearing
under this subchapter

42 U.S.C. 8§ 2000e- 3a.
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See Aman v. Cort Furniture Rental Corp., 85 F.3d 1074, 1081 (3d

Cr. 1996).

It is inportant to note at the outset of this analysis that
plaintiff is not disputing the characterization of his nedical
condition; i.e., he does not dispute that he has been correctly
assigned to light duty.? Plaintiff does claimthat he has been
detrinentally affected by a hostile work environnent, one in
whi ch white enpl oyees assigned to light duty are given the
opportunity to work in the field and earn overtinme and are given
nore training. Plaintiff also clains in this regard that he has
been the subject of threatened job |oss, cancelled health
i nsurance, false personnel information, and an unwarranted
di sci plinary action.

At the close of discovery, plaintiff has failed to identify
any white enpl oyees who are simlarly situated;? therefore, he
has failed to denonstrate that defendants’ conduct toward himis
racially notivated. Mreover, his conplaints are either
unsupported by the record (plaintiff has not been wi thout health
insurance within the statutory period), are isolated events (the

“fal se” personnel form and one-day suspension), or are too

¥ ndeed, in Novenber 1999, plaintiff demanded that
def endants pay himnore worker’s conpensation benefits due to
further injury to his left shoul der from *“overuse.”

20The only white enpl oyees specifically identified by
plaintiff had short term nedi cal problens which warranted
different treatnment fromthat afforded to plaintiff, who has
clai med nedical disability since 1996

15



conclusory in nature to constitute even prima facie evidence of
“pervasive and regular” discrimnatory conduct. Neither is there
sufficient evidence to denonstrate that defendants’ conduct has
had or could be deened by a reasonabl e person to have a
detrinmental effect on plaintiff, given than plaintiff is stil
enpl oyed at a salary level not reflective of his work (i.e.,

hi gher than his present work would normally demand), and gi ven
that plaintiff has had continuous training and benefits. Based
on the record presented, the court concludes that plaintiff has
failed to carry his burden of proving a prima facie case on his
hostil e work environnent claim

2. Plaintiff Fails to State a Denial of Training
Cl aim

Plaintiff has failed to establish that he was deni ed
training on account of either his race or his disability.
Plaintiff received at |least 52 hours of training during the tine
he was under nedical restrictions. Plaintiff argues that he was
i nperm ssibly denied 911 training, but he has presented no
per suasi ve evidence that this training was deni ed hi m because of
his race or disability. Mreover, defendants had all egedly
prom sed him 911 training by the end of 2000. The court finds no
basis for a reasonable jury to conclude that defendants acted
wWith discrimnatory intent in denying training to plaintiff.

See, e.qg., Shaner v. Synthes, 204 F.3d 494, 503-504 (3d G

2000) .

16



3. Plaintiff Fails to State a Retaliation C aim
To establish a prima facie case of retaliation under Title
VIl, plaintiff nmust show (1) that he engaged in protected
activity;? (2) that defendants took adverse enpl oynent action
against him and (3) that a causal |ink exists between the

protected activity and the adverse action. See Kachmar v.

Sungard Data Sys., Inc., 109 F.3d 173, 177 (3d Cr. 1999). *“The

timng of the alleged retaliatory action nust be ‘unusually
suggestive’ of retaliatory notive before a causal link wll be

inferred.” Krouse v. Anerican Sterilizer Co., 126 F.3d 494, 503

(3d Cr. 1997). See Robinson v. Cty of Pittsburgh, 120 F. 3d

1286, 1300 (3d Cr. 1997) (holding that allegations of
“unsubstanti ated oral reprinmnds” and “unnecessary derogatory
comments” did not rise to the level of “adverse enpl oynent
action”).

Plaintiff’s suspension occurred over two years after he
filed the affidavit in the R chard case. Plaintiff has not
al l eged any ot her adverse enploynent action after February 1997.
Plaintiff has failed to denonstrate a causal |ink between filing

the affidavit and any adverse enpl oynment action taken agai nst

2Title VII defines a “protected activity” as an instance
when an enpl oyee has “opposed any practice made an unl awf ul

enpl oynment practice by this subchapter, or . . . has nmade a
charge, testified, assisted, or participated in any manner in an
i nvestigation, proceeding, or hearing under this subchapter.” 42

U.S.C. § 2000e-3(a).
17



him Therefore, defendants are entitled to sunmary judgnment on
the retaliation claim

B. Plaintiff’s Failure to Pronote CaimuUnder 42 U S.C. 8§
1981 |Is Barred By the Statute of Limtations

Pursuant to the Suprene Court’s decision in Wlson v.
Garcia, 471 U.S. 261, 278 (1985), a Section 1981 claimis subject
to the limtations period for personal injury actions of the
state where the clai mwas brought.?? Therefore, defendants
contend that plaintiff’'s Section 1981 claimis subject to the
two-year statute of limtations of 10 Del. C. 8§ 8119. Plaintiff
argues that 28 U S.C. 8§ 1658, passed by Congress in 1990, changes
the relevant statute of limtations to four years.?® However

the Third Crcuit’'s recent decision in Zubi v. AT&T Corp., 219

22Gection 1981, as anended by the Civil Rights Act of 1991,
provides that “[a]ll persons within the jurisdiction of the
United States shall have the sanme right in every State and
Territory to make and enforce contracts, to sue, be parties, give
evi dence, and to the full and equal benefit of all |laws and
proceedi ngs for the security of persons and property as is
enjoyed by white citizens, and shall be subject to like
puni shment, pains, penalties, taxes, licenses, and exactions of
every kind, and to no other.” 42 U S C § 1981(a).

228 U.S.C. § 1658 (1990) is entitled, “Time limtations on
t he comencenent of civil actions arising under Acts of Congress”
and provi des:

Except as otherw se provided by law, a civil action

ari sing under an Act of Congress enacted after the date

of the enactnent of this section may not be commenced

|ater than 4 years after the cause of action
| d.

Plaintiff argues that this provision applies to his Section
1981 cl ai m because it stems fromthe Cvil R ghts Act of 1991,
whi ch anmended the 1866 Act and was enacted after 28 U. S.C. 8§
1658.
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F.3d 220, 226 (3d Cr. 2000), confirned that Section 1981 cl ains

are subject to the relevant state |imtations period for personal
injury actions. Since plaintiff was pronoted to Systens

Techni cian on March 17, 1996 and the conplaint was filed on June

18, 1999, plaintiff’'s failure to pronote cl ai munder Section 1981
is tine barred under 10 Del. C. § 8119.2

C. Plaintiff Fails to State a Deni al of Reasonabl e
Accommodati on Cl ai m Under the ADA

The ADA prohibits an enployer fromdiscrimnating against a
“qualified individual” with a disability.?* See 42 U.S.C. §
12112(a). |In order to state a prim facie case under the ADA
plaintiff nust establish that he (1) has a disability; (2) is
otherwi se qualified to performthe essential functions of the
job, with or w thout accommodations by the enployer, and (3) has
suffered an adverse enpl oynent action because of the disability.

See Deane v. Pocono Med. Cir., 142 F.3d 138, 142 (3d Cr. 1998).

Plaintiff alleges that during the tinme that he was on |ight

duty perform ng m scell aneous clerical work, defendants viol ated

2Plaintiff’s claimremains tine-barred even assum ng that
the limtations period was tolled fromthe January 27, 1997
filing of the amended R chard conplaint nam ng BA-DE as a
defendant until BA-DE' s Septenber 10, 1997 dism ssal fromthe
action. See R chard, 976 F. Supp. 40 (D.D.C 1997).

Bpursuant to Section 102 of the ADA, “No covered entity
shal | discrimnate against a qualified individual with a
di sability because of the disability of such individual in regard
to job application procedures, the hiring, advancenent, or
di scharge of enpl oyees, enpl oyee conpensation, job training, and
other terms, conditions, and privileges of enploynent.” 42
UsS C § 12112.
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the ADA by discrimnatorily denying hima reasonabl e
accommodation that would have permtted himto performhis
regul ar Systens Technician duties. However, the duties of a
Systens Techni cian include clinbing poles and | adders and lifting
itenms weighing up to 100 pounds. It is undisputed that plaintiff
coul d not perform such tasks because of his nedical restrictions.
Nevert hel ess, defendants accommobdated plaintiff in a clerical
position at his previous salary. Plaintiff has failed to
denonstrate that other simlarly situated enpl oyees were treated
differently. Therefore, the court shall grant sunmary judgnment
in favor of defendants on plaintiff’s ADA claim
V. CONCLUSI ON

For the reasons stated, defendants’ notion for summary

judgnent is granted. An appropriate order shall issue.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF DELAWARE
JAMES E. HALL,
Plaintiff,
Cv. A No. 99-394-SLR

V.

BELL ATLANTI C CORPORATI ON and
BELL ATLANTI G- DELAWARE, | NC. ,

N N N N N N N N N N

Def endant s.
ORDER
At WIlmngton, this 23rd day of March, 2001;
| T IS ORDERED t hat defendants’ notion for sunmary judgnment
(D.1. 24) is granted. The Cerk of Court is directed to enter

judgment in favor of defendants and against plaintiff.

United States District Judge



