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| NTRODUCTI ON

On Novenber 24, 1997, a fire damaged a condom ni um buil di ng
near Bethany Beach, Delaware. Presently, the construction
conpany, the real estate devel oper, and two insurance conpanies
ask the court to decide who should pay for the danages.

Plaintiff Pettinaro Construction Conpany, Inc. (“Pettinaro”)
is a Del aware corporation with its principal place of business in
Newport, Delaware. (D.1. 1, 1 1) Plaintiff Linder & Conpany
(“Linder”) is a Delaware corporation with its principal place of
business in Ccean View, Delaware. (D.I. 2, Y2) Linder is a
devel opnent conpany owned by many of the sanme principals involved
in Pettinaro. (D.I. 35, tab B at 7-8) Linder retained Pettinaro
to build a devel opnent of condom niuns in MIIlville, Delaware,
known as the Pavilions at Bethany Bay Condom niuns (“Pavilions”).
(D.I. 1, § 7) Linder owned the Pavilions until Novenber 20,

1997, at which time ownership was transferred to the “Association
of Omers,” pursuant to the Declaration For the Pavilions At

Bet hany Bay Condom niuns. (D.1. 35, tab € Pursuant to the

Decl aration, however, Linder retained the right to control the
association until 95%of the units wthin the respective
bui | di ngs were conveyed to individual unit-owners. (D.I. 35, tab
C at 12)

Plaintiff Maryland Casualty | nsurance Conpany (“Maryl and
Casualty”) is a Maryland corporation with its principal place of

business in Baltinore, Maryland. (D.1. 1, T 3) Maryland



Casual ty issued a builders risk insurance policy to Pettinaro
effective Decenber 4, 1996 through Decenber 4, 1997. (D.l1. 35,
tab A

Def endant Utica Miutual |nsurance Conpany (“Utica Miutual”) is
a New York corporation with its principal place of business in
New Hartford, New York. (D.1. 1, Y4) Uica Mitual issued a
condom nium policy to the Association of Owmers.!?

The Novenber 24, 1997 fire caused $563,886 in damage. (D.I.
34 at 1) Maryland Casualty paid $522,564 to Pettinaro for the
|l oss while Utica Miutual has declined coverage. Pettinaro seeks
to recover fromUtica Mitual $56,783 in covered | osses for which
it has never been conpensated, and Maryl and Casualty seeks to
recover the portion of the |l oss which allegedly constitutes Uica
Mut ual s | egal and equitable share of coverage under applicable
Del awar e | aw.

The court has subject matter jurisdiction over this action
pursuant to 28 U.S.C. 8§ 1332(a) because there is diversity of
citizenship between the parties and the anount in controversy
exceeds $75,000. Venue is proper in this court pursuant to 28
U S.C. 8 1391 because a substantial part of the events or
om ssions giving rise to this action occurred in the District of

Del awar e.

The naned insured on the policy is the Pavilions at Bethany
Bay. (D.I. 39 at B-97) Verino Pettinaro, president of Linder,
signed the application for the policy. (D.I. 39 at B-16; D.1. 34
at 2)



BACKGROUND

Linder is a real estate devel opnment conpany owned by Verino
Pettinaro and four other Pettinaro famly nenbers. (D.I. 39 at
B-69-70) Linder devel oped a resort condom nium comunity in
Bet hany Beach, Del aware, and the Pavilions was the third phase of
that community. Pettinaro began construction on the Pavilions on
July 8, 1997, with Buildings B and D

Two i nsurance policies were obtained for Buildings B and D
Pettinaro first secured a builders risk policy from Maryl and
Casualty that went into effect on Decenber 4, 1996, and renuai ned
in effect through Decenber 4, 1997. (D.I. 35, tab A A
condom ni um policy covering Buildings B and D was issued by Uica
Mutual to the Pavilions sonetine in Novenber 1997 before the
fire. The parties dispute which day the policy was to be bound,?
but agree that the Utica Miutual policy was in effect on the date
of the fire. (D.I. 1, T 18; D.I. 5, § 18)

From the papers submtted, the events leading to the
securing of the Uica Miutual policy include the followng: David
Crow ey, the project manager for sales and nmarketing of the
Pavi | i ons, contacted Jane McConrick of the MConrick |Insurance
Agency near the end of October 1997 to inquire about the purchase

of a condom nium policy covering the common el enents of Buil di ngs

2A tenporary insurance binder was i ssued on Novenber 18,
1997 and the actual policy was issued effective Novenber 21,
1997. (D.I1. 39 at B-19, B-97)



B and D. On Novenber 17, 1997, MConrick faxed Linder’s
application to Linda Boul anger of the Lyons |Insurance Agency.
The Lyons Agency is an agent of Utica Miutual. Linder issued a
check on Novenber 19, 1997 for paynent of the premum (D.1. 39
at B-20)

On Novenber 20, 1997, Crowl ey contacted McConrick and asked
that Building D not be included on the policy because it was not
yet conpleted.® MConrick conveyed Crowl ey’s request to the
Lyons Agency. The Lyons Agency, however, insisted that Buil ding
D be left on the policy because it would be too nuch of an
i nconvenience to Utica Mutual to add it later. The parties
di spute what each understood at that point. The Lyons Agency
contends that it advised McConrick that Building D could not be
renmoved fromthe Utica Mitual policy but that the coverage would
not be effective until construction was conpleted. Crow ey
contends that he was never infornmed by McConrick or Lyons that
there were any coverage restrictions.

On Novenber 24, 1997, a fire destroyed nmuch of Building D
causi ng $563, 866 in damages. The cause of the fire has been
linked to a construction-type propane heater being used by a
drywal | contractor to help dry the drywall plaster. According to

an investigation conducted by the plaintiffs’ counsel, a

Plaintiffs contend that Crowl ey al so contacted MConrick on
Novenber 18, 1997 and inforned her that, while the structural and
common el enents of Building D were conplete, additional work
wi thin the individual units was conti nuing.
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Pettinaro enpl oyee placed construction-type propane heaters

t hroughout four units in Building D. Despite the fact that the
heat ers have war ni ngs agai nst pl aci ng them on conbusti bl e
flooring, the Pettinaro enpl oyee placed themon particle board
flooring, which is conbustible. The heater was left “on”
overnight on the night of the fire. There are three possible
causes for the fire. First, leaving the heater on a conbustible
surface unattended and “on” nmay have led to the fire. Second,
the drywal |l contractors may have |left conbustibles too close to
the heater, and those conbustibles were ignited. Finally, it is
possi bl e that the heater itself malfunctioned. Because the
heater and the building were heavily damaged by the fire, the
exact cause is unknown. (D.l1. 39 at B29-41)

After the fire, Linder put both Maryland Casualty and Utica
Mutual on notice of the loss. Mryland Casualty agreed to pay
the claim and Utica Miutual declined coverage. Although the
Maryl and Casualty policy included $800,000 in coverage, Pettinaro
suffered a 7% co-i nsurance penalty because Maryl and Casualty had
determ ned that Building D required $862,885 in coverage. Thus,
Maryl and Casualty paid approximately 93% of the claimor
$522, 564.

Both parties agree that the | anguage of the Utica Mitual
policy governs the scope of coverage. The policy’s “Descriptions
of Prem ses Declarations” provides:

COVERAGE | S PROVI DED FOR TWO - THREE STORY
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CONDOM NI UM BUI LDI NGS OF FRAME CONSTRUCTI ON
CONTAI NI NG THI RTY-SI X RESI DENTI AL UNI' TS. THE
PREM SES | S LOCATED AT BU LDI NG D - CROALEY
DRI VE, BUI LDI NG B - ANDERSON DI VE, M LLVILLE
SUSSEX COUNTY, DELAWARE 19970

(D.1. 39 at B-98)
The policy’s “Property Coverage Part” states:
A SPECI FI ED PROPERTY ON THE PREM SES

Coverage is provided for the follow ng
property on or within 1,000 feet of the
“prem ses” unless specifically stated
ot herw se.

1. Ceneral Community Property Division

* * *

a. Bui | di ngs and Structures
Coverage is provided for
(1) Buildings

Bui l dings that are
described in the

Decl arations and used in
whol e or part as:

resi dences, cl ubhouses,
nmeeting centers, boat
houses, garages, sewage
treatnment facilities, and
bui | di ngs whi ch house
heating and air

condi tioning plants.

(2) Structures
Structures not descri bed
in the Declarations and
used i n whol e as:

cabanas, courts for hand
ball, courts for racquet
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sports, pool houses,

gat ehouses, storage
sheds, shelters,

mai | boxes, gazebos, punp
houses, fences, wal kways,
roadways, other paved
surfaces, recreation

fi xtures, outdoor

fi xtures, indoor and

out door “sw nmm ng pools,”
fl agpol es, |ight poles,
fountai ns and outside

st at ues.

Coverage is provided for
bui | di ngs and structures not
specified in (1) or (2) above
only when such ot her buil di ngs
or structures are described in
t he Decl arati ons.

(Emphasi s added) Section IIl1. B. of the policy, beginning on
page 6, lists a nunber of exclusions to its property coverage.
Specifically, paragraph I111.B.2.d. provides:
2. W w il not pay for |oss or damage
caused by the foll ow ng:
d. Acts or Qm ssions

(1) Acts, decisions, errors or
om ssions, including the
failure to act or decide, of
any person, group,
or gani zati on, or governnental
body.

(2) Faulty, inadequate, defective
or negligent:

(a) Planning, zoning,
devel opnment, surveyi ng,
sitting;



(b) Design, testing,
speci fications,
wor kmanshi p, repair,
construction, renovation,
renmodel i ng, grading,
earth conpacti on;

(c) Materials used in repair,
construction, renovation
or renodeling; or

(d) Mai ntenance

of part or all of any property on
or off the described “prem ses.”

I11. STANDARD OF REVI EW

A court shall grant summary judgnent only if “the pl eadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law” Fed. R Cv. P.
56(c). The noving party bears the burden of proving that no

genui ne issue of material fact exists. See Matsushita El ec.

I ndus. Co. v. Zenith Radio Corp., 475 U. S. 574, 586 n.10 (1986).

“Facts that could alter the outcone are 'material,' and disputes
are 'genuine' if evidence exists fromwhich a rational person
coul d conclude that the position of the person with the burden of

proof on the disputed issue is correct.” Horowitz v. Federal

Kenper Life Assurance Co., 57 F.3d 300, 302 n.1 (3d Gr. 1995)

(internal citations omtted). |If the noving party has

denonstrated an absence of material fact, the nonnoving party



then “nust conme forward with 'specific facts showi ng that there

is a genuine issue for trial."'”™ Matsushita, 475 U S. at 587

(quoting Fed. R Cv. P. 56(e)). The court will *“viewthe
underlying facts and all reasonable inferences therefromin the
light nost favorable to the party opposing the notion.”

Pennsyl vania Coal Ass'n v. Babbitt, 63 F.3d 231, 236 (3d Cr

1995). The nere existence of sonme evidence in support of the
nonnovi ng party, however, wll not be sufficient for denial of a
nmotion for summary judgnent; there nust be enough evi dence to
enable a jury reasonably to find for the nonnoving party on that

i ssue. See Anderson v. Liberty Lobby, Inc., 477 U S. 242, 249

(1986). If the nonnoving party fails to make a sufficient
showi ng on an essential elenent of its case with respect to which
it has the burden of proof, the noving party is entitled to

judgnent as a matter of law. See Celotex Corp. v. Catrett, 477

U S. 317, 322 (1986).
| V. DI SCUSSI ON
A The Legal Standards
The proper construction of any contract, including an

i nsurance contract, is a question of |law. Rhone-Poul enc Basic

Chemicals Co. v. Anerican Mdtorists Ins. Co., 616 A 2d 1192, 1195

(Del. 1992). dear and unanbi guous | anguage in an insurance
policy should be given its ordinary and usual neaning. Johnston

v. Tally Ho, Inc., 303 A 2d 677, 679 (Del. Super. Ct. 1973).




Absent sone anbiguity, Delaware courts will not destroy or tw st

policy | anguage under the guise of construing it. Hallowell v.

State Farm Mut. Auto. Ins. Co., 443 A 2d 925, 926 (Del. 1982).

“When the | anguage of an insurance contract is clear and

unequi vocal, a party will be bound by its plain nmeani ng because
creating an anbiguity where none exists could, in effect, create
a new contract with rights, liabilities and duties to which the
parties had not assented.” 1d. To the extent that anbiguity

does exist, the doctrine of contra proferentumrequires that the

| anguage of an insurance contract be construed nost strongly

agai nst the insurance conpany that drafted it. Steigler v.

| nsurance Conpany of North Anerica, 384 A 2d 398, 400 (Del.

1978).

A contract is not rendered anbi guous sinply because the
parties do not agree upon its proper construction. Rather, a
contract is anbiguous only when the provisions in controversy are
reasonably or fairly susceptible of different interpretations or
may have two or nore different nmeanings. Hallowell, 443 A 2d at
926. Anbiguity does not exist where the court can determ ne the
meani ng of a contract “w thout any other guide than a know edge
of the sinple facts on which, fromthe nature of |anguage in

general, its nmeaning depends.” Holland v. Hannan, 456 A 2d 807,

815 (D.C. 1983). Courts will not torture contractual termnms to
i npart anbiguity where ordinary neaning | eaves no room for

uncertainty. Zullo v. Smth, 427 A 2d 409, 412 (Conn. 1980).
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The true test is not what the parties to the contract intended it
to mean, but what a reasonable person in the position of the
parties would have thought it nmeant. Steigler, 384 A 2d at 401
(contracts should be read to accord with the reasonabl e

expectations of a reasonabl e purchaser).
B. Anal ysi s
1. Does the Utica Miutual Policy Cover the Loss?

After reviewing the Uica Miutual policy, the court holds
that the damages caused by the fire are covered by that policy.
The Utica Mutual policy provides coverage for “[Db]uildings that
are described in the declarations and used in whole or in part as

residences.” The contract contains no vacancy provision
and is not subject to an occupancy requirenent. Linder paid a
prem um for condom ni um i nsurance, and the insurance becane
ef fective on Novenber 18, 1997.4 Wether the building was stil
under construction nmakes no difference to the court’s concl usion
that a building had been insured and that buil ding was Buil ding

D

Even if Building D does not fall within the general building
provision, the Uica Miutual policy also provides coverage “for

bui | dings and structures not specified . . . above only when such

‘Def endants maintain the coverage becane effective Novenber
21. This factual dispute is irrelevant since the fire occurred
on Novenber 24, 1997
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ot her buildings or structures are described in the Declarations.”
Since Building Dis specifically described in the Descriptions of

Prem ses Declarations, it falls wthin the policy s coverage.

Def endants argue that since Building D was not being used as
a residence, it does not constitute a “building . . . used in
whole or part as a . . . residence.” Defendants further argue
that the Building D that burned was not the Building Din the
Decl arati on because the Declaration describes a building
“containing thirty-six residential units.” The court disagrees.
Where a prem um has been paid and a buil ding has been descri bed,
no reasonabl e construction of the policy |anguage woul d concl ude

t hat not hi ng had been insured.

Def endant argues that even if Building D is covered under
the Uica Miutual policy, the express exclusions found in
paragraph 111.B.2.d. apply. Defendant contends that one or nore
of the |isted exclusions would apply regardl ess of whether the
fire resulted specifically fromthe heater being on the plywod
fl oor, or because conbustibles were piled next to it, or because

t he heater was defective.

Plaintiffs argue that the faulty workmanshi p or construction
excl usion has no application here. Plaintiffs contend that the
faul ty wor kmanshi p exception applies only to | osses associ at ed

with the flawed quality of the work itself.

12



The court agrees with plaintiffs. In Alstate Ins. Co. V.

Smth, 929 F.2d 447 (9th Gr. 1991), the Ninth Grcuit revi ened
simlar exclusion provisions. The insured in that case purchased
an “all risk” insurance policy fromAllstate covering an office
building. During the Iife of the policy, a roofing contractor
was wor king on the building. During the day, the contractor
renmoved nost of the roof but did not put a tenporary cover over

t he exposed prem ses. That night it rained and the insured’ s

of fi ce equi pnent was damaged. |1d. at 448-49.
The insurance policy in that case read:

3. W do not cover any |oss or damage caused
by any of the follow ng. However, any
ensui ng | oss not excluded or excepted in this
policy is covered.

* * *

c. Faulty, inadequate or defective:

* * *

ii. design, specifications, workmanship,
repair, construction, renovation, renodeling,
gradi ng, conpaction .

Id. at 449. The Court of Appeals held that the faulty

wor kmanshi p provi sion applied only to | osses associated with
the workmanship itself. 1d. The court agrees with the
reasoning of the Ninth Grcuit. The exclusions in the Uica
Mut ual policy would preclude, for exanple, clains relating to
cracks in drywall if the cause of the cracks were related to

i nproper heating during construction. The exclusions in the

13



policy do not apply, however, to subsequent events caused by

def ecti ve wor kmanshi p.

Because the court holds that the | oss was covered by the
policy, the court grants plaintiffs’ notion for summary
j udgnent and deni es defendant’s cross notion for summary

j udgnent .
2. How Shoul d the Loss be Apportioned?

Both the Maryland Casualty policy and the Utica Mitual
policy contain an excess “other insurance” provision. An
excess “other insurance” clause provides that the insurer’s
l[tability is limted to the anobunt of the | oss exceeding al
other valid and collectible insurance, up to the [imts of the

policy. See generally, Douglas R Richnond, |ssues and

Problenms in " her I nsurance,"” Miultiple Insurance, and Self-

| nsurance, 22 Pepp. L. Rev. 1373 (1995).

Al though the parties agree that each policy contains an
excess “other insurance” clause, they disagree on howto
apportion the danages. Two approaches have been adopted by
courts in resolving how i nsurance proceeds should be all ocated
in light of two conpeting “other insurance” clauses. Under
the majority rule, the total loss is prorated on the basis of
t he maxi mum coverage limts of each policy. Under the
mnority rule, policies share equally within the limts of the
| ower policy.
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As far as the court can tell, Delaware courts have only

addressed this issue once. In Liberty Mut. Ins. Co. V.

Fireman’s Fund Ins. Co., 479 A 2d 289 (Del. Super. C. 1983),

t hen Judge Wl sh used the mnority rule to evenly apportion
damages between two conpeting excess provisions. Although
North Carolina | aw governed that dispute under the principle

of lex loci contracti, the court applied general principles of

insurance law. |d at 290. The court is persuaded by now
Justice Wal sh’s reasoning and, therefore, holds that the

parties should split the |oss equally.
V. CONCLUSI ON

For the foregoing reasons, the court shall grant
plaintiffs’ notion for summary judgnent and deny defendant’s.
The | oss shall be apportioned equally. An appropriate order

shal | i ssue.
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Civil Action No. 99-683-SLR
Pl aintiffs,
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At WIimngton this 30th day of March, 2001, consi stent

wi th the nmenorandum opi nion issued this sane day;

| T I'S ORDERED t hat :

1. Plaintiffs’ notion for summary judgnent (D.l1. 33) is
gr ant ed.
2. Def endant’ s cross notion for sumnmary judgnent (D.I

38) is denied.
3. The | oss shall be apportioned evenly.

4. The Cerk is directed to enter judgnent in favor of

plaintiffs and agai nst defendant.

United States District Judge



