IN THE UNI TED STATES DI STRI CT COURT

FOR THE DI STRI CT OF DELAWARE

W LL ROGERS
Petiti oner,
V. C. A. No. 00-007-SLR
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MEMORANDUM CRDER

| NTRODUCTI ON & BACKGROUND

Currently before the court is petitioner WII Rogers’
application for habeas corpus relief filed pursuant to 28
US C 8§ 2254. (D.1. 2) 1In My 1992, petitioner was indicted
by grand jury and charged with nultiple counts of robbery,
weapons of fenses, assault, and conspiracy. On January 20,
1993, petitioner pled guilty to five counts of first degree
robbery, two counts of second degree robbery, three counts of
second degree assault, and one count of third degree assault.

Prior to sentencing, petitioner filed a notion pursuant
to Super. &. C. R 32(d) to withdraw his guilty plea on
grounds of his alleged inconpetency at the tine of the plea.
In response to this notion, the Del aware Superior Court

schedul ed a conpetency hearing, which was held on August 17,



1993. The first witness to testify at the hearing was Dr.

Kut as Tavl an- Dogan, the fornmer Director of Forensic Psychiatry
at the Del aware State Hospital and then in private practice.
Based on an exam nation of petitioner as well as a review of
the audi o and video tapes of his interviewwth the arresting
officer on April 24, 1992, Dr. Dogan opined that petitioner
was mldly nentally retarded but that there was no evidence of

mental ill ness. See State v. Rodgers, 1994 W. 164573, at *2

(Del. Super. Ct. Apr. 14, 1994). She di agnosed petitioner as
having “Personality D sorder NOS with Passive/ Aggressive and
Anti-Social Traits.” 1d. 1In addition, she testified that she
believed there “was an ‘el enent of malingering present in

[ petitioner’s] conduct.” Id. It was Dr. Dogan’s opinion
that petitioner was conpetent to have entered his guilty plea
on January 20, 1993. See id. at *3.

The next wtness to testify, Dr. Irwn G Wintraub, a
board-certified clinical psychol ogist, disagreed with Dr.
Dogan’s concl usions. He opined that petitioner was not
conpetent to stand trial or to have entered a guilty plea.

See id. In fact, Dr. Weintraub testified that petitioner was
noderately nmentally retarded and had been “insane” at the tine
of the alleged robberies. 1d. Dr. Wintraub di agnosed

petitioner as suffering from schizophrenia, undifferentiated



type. See id. H s evaluation was based upon an exam nation
of petitioner; Dr. Weintraub did not review the April 24, 1992
audi o and video tapes. See id.

During the conpetency hearing, the Superior Court
“closely observed” petitioner. 1d. at *4. According to the
court, petitioner’s

courtroom behavi or was strange: no

comruni cati on appeared to be ongoi ng

between [petitioner] and his counsel . . .;

[ petitioner’s] appearance was tousled and

unkenpt; he periodically mde unusual

gestures, slunped forward frequently and

fromall outward appearances appeared not

to be appreciating or conprehendi ng the

proceedi ngs. He occasionally uttered

i nconpr ehensi bl e st atenents.
Id. Gven petitioner’s behavior and the two dianetrically
opposed opi nions of his conpetency, the Superior Court
proposed, and counsel agreed to, petitioner’s evaluation by a
third expert, Dr. Antonio Sacre, Director of Forensic
Psychiatry at the Del aware State Hospital. See id. at *4.

In his witten report, Dr. Sacre diagnosed petitioner as
being “mldly” nmentally retarded and having “Personality
Di sorder with Anti-Social Traits.” [1d. He found sonme degree
of malingering but no signs of psychosis. See id. According
to his witten report, it was Dr. Sacre’ s opinion that
petitioner had an “‘understanding of the |egal process and how

to handle his case.’”” [d. At the continued conpetency
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heari ng on February 2, 1994, however, Dr. Sacre testified that
petitioner was “‘not conpetent’ to stand trial or otherwi se to
assist his counsel.” 1d. The Superior Court attributed Dr.
Sacre’s change in position to his “observation of

[ petitioner’s] continuing strange courtroom behavior.” 1d.
According to the Superior Court, petitioner’s conduct was
simlar to that observed on August 17, 1993, except that at
the continued hearing he “seened also to be occasionally

pl aci ng pieces of paper in his hair.” 1d.

On April 14, 1994, the Superior Court denied petitioner’s
notion to withdraw his guilty plea, finding that petitioner,
“al t hough sonewhat nentally retarded and of limted
intellectual ability,” was conpetent at the tinme of the taking
of the guilty plea. [d. at *9. The court’s finding stenmed
in part fromthe disparate behavior petitioner had exhibited
since his arrest in April 1992. According to the court,

[i]f [petitioner] had exhibited the type of
strange behavi or that he exhibited in court
on August 17, 1993 and on February 2, 1994
(and which he also exhibited to sone degree
to the three interview ng psychiatrists) on
April 24, 1992, at the time of his arrest,
on January 20, 1993 when he entered the
guilty plea[,] or in February 1993 at the
time of the presentence interview, his
conpet ency woul d be nmuch nore in question
However, his demeanor as recorded on video

and audi o tape and as indicated during the
guilty plea and during the presentence



interview!] sheds inmportant light on this

i ssue since his conduct at those |ater

times was at such great variance with his

courtroom conduct (as well as at such

variance with his conduct in interviews

with Drs. Dogan, Wintraub and Sacre).
ld. at *8. The court, agreeing with Dr. Dogan’s assessnent,
determ ned there was an “‘elenent of malingering present” in
petitioner’s conduct. [1d. at *9. The court opined that such
mal i ngering coul d be explained by petitioner’s stated
preference to be housed at the Del aware State Hospital rather
than at a Department of Correction facility and his w sh not
to testify against his co-defendant. See id. at *8. The
Superior Court concluded that petitioner’s case should proceed
to sentencing. See id. at *9.

On August 19, 1994, petitioner was sentenced to a total

of twenty-four (24) years inprisonnent. He did not file a
di rect appeal .

On Cctober 13, 1994, petitioner filed a notion for state

post-conviction relief pursuant to Super. &¢. C. R 61. 1In

1According to the Superior Court, there was “no indication
what soever of any unusual or bizarre behavior” at the tine of
petitioner’s guilty plea or his arrest. Rodgers, 1994 W at
*6. In fact, the court described petitioner’s denmeanor during
the video statenent as that “of a calm conposed, often
nmonosyl | abi ¢ i ndi vi dual who neverthel ess responded essentially
coherently and responsively to the police officer’s
gquestions.” 1d. The court further found that the audio tape
reveal ed petitioner to be “oftentines quite articul ate and
responsive.” 1d.



his notion, petitioner alleged ineffective assistance of
counsel and procedural defects in the taking of his guilty
pl ea. The Superior Court denied the notion on January 30,

1995. See State v. Rogers, Cr. A No. IN92-05-0590, Alford,

J. (January 30, 1995) (ORDER). No appeal was taken.

On August 19, 1997, petitioner filed a second notion for
post-conviction relief with the Del aware Superior Court,
requesting a new evidentiary hearing on the issue of his
conpetency to have entered the January 20, 1993 guilty plea.
In his notion, petitioner alleged that on Septenber 27, 1995
he was extradited to Pennsylvania to stand trial on various
crimnal charges. (D.1. 10, Appellant’s Opening Brief)

There, according to petitioner, in March 1996 he was exam ned
by a psychiatrist who determ ned he was legally inconpetent to

stand trial on the Pennsylvania charges.? (D.l. 10,

Appellant’s Opening Brief) An order of nolle prosequi was
entered as to the Pennsylvania charges on May 3, 1996. (D.I
10, Appellant’s Appendi x) The Superior Court denied

petitioner’s notion on April 27, 1998 on the ground that the

2The evidence submtted by petitioner in support of this
assertion consisted of an application for a conpetency
exam nation, an order by the Court of Common Pl eas of Del aware
County directing that he undergo a psychiatric eval uation by
t he Del aware County Psychiatric Consultant, and a nolle
prosequi order dism ssing the Pennsylvania charges. (D.I. 10,
Appel l ant’ s Opening Brief and Appellant’s Appendi x)
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i ssue of his conpetency at the tinme he entered his guilty plea
had been previously adjudi cated and thus the notion was
procedurally barred pursuant to Super. &. C. R 61(i)(4).
(D.1. 10, Appellant’s Opening Brief) Petitioner appeal ed, and
t he Del aware Suprene Court affirmed the Superior Court’s

deci si on on Decenber 9, 1998. See Rogers v. State, No. 223,

1998, 723 A.2d 398, 1998 W. 986013 (Del. Dec. 9, 1998).
Petitioner’s instant application for a wit of habeas
corpus is dated Novenmber 4, 1999. (D.1. 2) The Cerk of the
District Court received the petition on Decenber 13, 1999 and
docketed petitioner’s habeas application as filed on January
5, 2000. (D.1. 2) In his application for federal habeas
relief, petitioner challenges his conviction on the ground
that the state court’s denial of a “retrospective conpetency
heari ng constituted abuse of discretion” in |ight of the
“evidence raising [a] bona fide doubt as to his conpetency.”?
(D.1. 2) Respondent filed an answer, asserting that
petitioner’s application is untinely under 28 U. S.C. §

2244(d) (1) (A) and, therefore, nust be dismssed.* (D.I. 8)

3SRespondent concedes that petitioner has exhausted his
state court renedies with respect to this claim (D. 1. 8 at
3)

“Respondent’s answer al so addresses the nerits of
petitioner’s claim (D. 1. 8 at 4-6)
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Al t hough petitioner’s May 4, 2000 notion for an enl argenent of
time in which to file a traverse (D. 1. 11) was granted on May
15, 2000, to date petitioner has not submtted such a filing.?>
For the reasons stated below, the court will dismss the
petition and deny the requested relief.
1. DI SCUSSI ON

Effective April 24, 1996, the Antiterrorismand Effective
Death Penalty Act ("AEDPA"), Pub. L. No. 104-132, 110 Stat.
1214 (1996),°% anended § 2254 to inpose a one-year statute of
limtations on the filing of a federal habeas petition by a

state prisoner. See 28 U.S.C. 8§ 2244(d)(1); Mller v. New

Jersey State Dep’'t of Corrections, 145 F. 3d 616, 619 n.1 (3d
Cr. 1998) (holding that the one-year limtations period set

forth in 8 2244(d)(1) is a statute of Iimtations subject to

The motion for enlargenent al so contai ned a request that
the State produce certain transcripts. The State conplied
with that request on Novenber 6, 2000, after being granted an
extension to produce those records. On Decenber 8, 2000, the
court received an unsigned request for a subpoena duces tecum
filed by petitioner. The request sought petitioner’s
psychi atric evaluations that were ordered on Cctober 23, 1995
and March 7, 1996. (D.I. 15)

6Si nce petitioner’s habeas application was filed follow ng
t he enact ment of AEDPA, the court wll apply the anended
standards set forth in AEDPA to petitioner’s clains for
federal habeas corpus relief. See Lindh v. Mirphy, 521 U S.
320, 326-27 (1997).




equitable tolling, not a jurisdictional bar). The one-year
[imtations period begins to run fromthe | atest of:

(A) the date on which the judgnment becane
final by the conclusion of direct review or
the expiration of the tinme for seeking such
revi ew

(B) the date on which the inpedinent to
filing an application created by State
action in violation of the Constitution or
laws of the United States is renoved, if

t he applicant was prevented fromfiling by
such State action;

(C the date on which the constitutional
right asserted was initially recognized by
the Suprenme Court, if the right has been
new y recogni zed by the Suprene Court and
made retroactively applicable to cases on
collateral review, or

(D) the date on which the factual predicate
of the claimor clains presented could have
been di scovered through the exercise of due
di li gence.

AEDPA further provides that the statute of limtations is
tolled during the tinme that a state prisoner is attenpting to
exhaust his clains in state court. See id. § 2244(d)(2).
Section 2244(d)(2) states that “[t]he time during which a
properly filed application for State post-conviction or other
collateral review with respect to the pertinent judgnent or
claimis pending shall not be counted toward any period of
limtation under this subsection.” 1d. A “properly filed
application” under 8§ 2244(d)(2) is a petition “submtted
according to the state’s procedural requirenents, such as the
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rul es governing the time and place of filing.” Lovasz v.
Vaughn, 134 F.3d 146, 148 (3d Cir. 1998). Such a petition is
consi dered “pending” within the neaning of 8 2244(d)(2) during
the time a state prisoner is pursuing his state post-
conviction renedies, including the tinme for seeking

di scretionary review of any court decisions whether or not

such review was actually sought. See Swartz v. Meyers, 204

F.3d 417, 424 (3d Cr. 2000).

In order to avoid the “inperm ssibly retroactive”
application of 8§ 2241(d)(1)'s tine limtation, the United
States Court of Appeals for the Third Crcuit has mandat ed
that petitioners whose convictions becane final before Apri
24, 1996 are entitled to a one-year grace period follow ng the
effective date of AEDPA in which to file habeas petitions.

See Burns v. Mrton, 134 F. 3d 109, 111 (3d Cr. 1998). The

Third Crcuit has explained that the effect of its ruling in
Burns is to “make . . . all other convictions in this circuit
otherwi se final before the effective date of the AEDPA, Apri

24, 1996, final on that day for purposes of calculating the

l[imtations period.” United States v. Duffus, 174 F.3d 333,
334 (3d Cr. 1999). Petitions filed after the one-year grace
period, however, are subject to dismssal for failure to

conply with the [imtations period i nposed by AEDPA. See id.
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In the instant action, petitioner was adjudged guilty on
April 19, 1994. Although petitioner had the right to appeal
the Superior Court’s judgnent of conviction, state |aw
required himto do so within thirty (30) days after his
sentence was inposed. Del. Supr. &¢. R 6(a)(ii). Thus,
petitioner was obligated to file and serve his direct appeal
by May 19, 1994. Because petitioner failed to file a tinely
noti ce of appeal, his judgnment of conviction becane final on
May 19, 1994, the date of “the expiration of the tine for
seeking [direct] review.”” 28 U S.C § 2244(d)(1). Since
petitioner’s conviction becane final before the effective date
of AEDPA, the statute of [imtations with respect to
petitioner began to run on April 24, 1996, when AEDPA t ook

ef fect, and expired one year later on April 23, 1997.°8

'Had petitioner appeal ed his conviction to the Del aware
Suprene Court, the statute of limtations would have started
to run on the date on which his tinme for filing a tinely
petition for certiorari reviewexpired. See US. Supr. . R
13; Kapral v. United States, 166 F.3d 565, 575, 577 (3d Gr
1999) (holding that a judgnment becones “final” in the context
of 8 2254 and § 2255 “on the later of (1) the date on which
the Supreme Court affirns the conviction and sentence on the
merits or denies the defendant’s tinmely filed petition for
certiorari, or (2) the date on which the defendant’s tinme for
filing a tinely petition for certiorari review expires”);
Morris v. Horn, 187 F.3d 333, 337 n.6 (3d Cr. 1999).

8Si nce petitioner’s first nmotion for state post-conviction
relief was filed before the Iimtations period of 8§ 2244(d) (1)
began to run and the second was filed long after the
expiration of the imtations period, the tolling nmechani sm of
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Petitioner filed his application for federal habeas corpus
relief on Novenber 4, 1999,° well after the end of the
[imtations period. Consequently, his petition is tine-

barred. 10

8§ 2244(d)(2) is not inplicated. Simlarly, 8§ 2244(d)(1)(D) is
not inplicated in the instant action since the “evidence” on
whi ch petitioner bases his federal application for habeas
relief was “di scovered” in March 1996, one nonth before the
one-year limtations period began to run.

%Courts in this district have treated the date the
petition was signed (in the absence of proof of mailing) as
the rel evant date for purposes of cal cul ating conpliance with
the limtations period. See, e.qg., Mirphy v. Snyder, GCv. A
No., 98-415-JJF, at 4 (D. Del. Mar. 8, 1999).

1To date, petitioner has not sought equitable tolling of
the statute of limtations. The court notes in this regard
that “equitable tolling is proper only when the ‘principles of
equity would nmake [the] rigid application [of a limtation
period] unfair.”” Mller, 145 F. 3d at 618 (quoting Shendock
v. Director, Ofice of Wrkers' Conp. Prograns, 893 F.2d 1458,
1462 (3d Cir. 1990) (in banc)) (alterations in original). As
the Third Crcuit has noted, “[t]his ‘unfairness’ generally
occurs ‘when the petitioner has ‘in sone extraordinary way .
. been prevented fromasserting his or her rights.”” Jones v.
Morton, 195 F.3d 153, 159 (3d Cr. 1999) (quoting Mller, 145
F.3d at 618) (alterations in original). Al though sone courts

have recogni zed nental illness as a basis for equitable
tolling of a federal statute of |imtations, they have done so
only where the nental “illness in fact prevent[ed] the

sufferer frommanaging his affairs and thus from understandi ng
his legal rights and acting upon them” Mller v. Runyon, 77
F.3d 189, 191 (7th Gr. 1996); see also Nunnally v.

MacCausl and, 996 F.2d 1, 6 (1st Cr. 1993); United States v.
Page, No. 99 C 6067, 1999 W. 1044829, at *1-2 (N.D. Il1. Nov.
16, 1999); Decrosta v. Runyon, 1993 W. 117583, at *2-3
(N.D.N. Y. Apr. 14, 1993); Speiser v. United States Dept. of
Health & Human Services, 670 F. Supp. 380, 384 (D.D.C. 1986);
cf. Accardi v. United States, 435 F.2d 1239, 1241 n.2 (3d Gr.
1970) (“Insanity does not prevent a federal statute of
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Even if the court were to address petitioner’s claimon
the nerits, it is unlikely that the court would afford him
relief. The AEDPA increased the deference a federal court
must pay to the factual findings and | egal determ nations nmade

by state courts. See D ckerson v. Vaughn, 90 F.3d 87, 90 (3d

Cir. 1996) (finding anmended 8 2254 to be a “nore deferenti al
test” with respect to state courts’ |legal and factual
findings). Like the prior § 2254(d), anended 8§ 2254(e) (1)
provi des that factual determ nations nmade by a state court are
presunmed correct. See 28 U S.C. § 2254(e)(1). The anended §
2254(e) goes further, however, by placing on the petitioner
the burden of rebutting the presunption by clear and

convincing evidence. See id. Here, the Superior Court nade a

limtations fromrunning.”); Boos v. Runyon, 201 F.3d 178, 184
(2d Gr. 2000) (“The question of whether a person is
sufficiently nentally disabled to justify tolling of a
l[imtation periodis . . . highly case-specific.”). Even
assum ng the correctness of such an approach, petitioner has
not made the requisite showng. According to the affidavit of
a fellow prisoner, petitioner has been diagnosed as a paranoid
schi zophrenic and is being treated wth a nunber of prescribed
medi cations. (D.1. 3, 1Y 9-10) Such information al one does
not establish that petitioner was incapable of preparing and
filing a habeas petition between April 24, 1996 and April 23,
1997. See Runyon, 77 F.3d at 192 (“Most nental illnesses
today are treatable by drugs that restore the patient to at

| east a reasonabl e approxi mati on of normal nentation and
behavior. Wen his illness is controlled he can work and
attend to his affairs, including the pursuit of any | egal
remedi es that he may have.”). Therefore, at this juncture,
equitable tolling of the statute of limtations is not
war r ant ed.
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careful conpetency determ nation after seeing the petitioner
nunmerous tinmes, hearing the testinony of three experts, and
review ng video and audi o tapes of petitioner during his
interviewwith the arresting officer. Petitioner would have
great difficulty proving by clear and convinci ng evidence that
the Superior Court erred. Furthernore, any new evi dence
indicating that petitioner was not conpetent to stand trial in
March 1996 is not relevant to whether petitioner was conpetent
to enter a guilty plea in 1993.

L1l CONCLUSI ON

Therefore, at WImngton, this 9th day of My, 2001;

| T 1S ORDERED t hat :

1. Petitioner’s application seeking habeas relief
pursuant to 28 U.S.C. §8 2254 (D.l1. 2) is dism ssed and the
wit is denied.

2. For the reasons stated above, petitioner has failed
to make a “substantial showing of the denial of a
constitutional right,” 28 U S.C. 8 2253(c)(2), and a

certificate of appealability is not warranted. See United

States v. Eyer, 113 F.3d 470 (3d Gr. 1997); 3d Gr. Loca

Appel late Rule 22.2 (1998).
3. Petitioner’s request for subpoena duces tecum (D.I.

15) is denied as noot.
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United States District Judge
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