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ROBI NSQN, Chi ef Judge
| . | NTRCDUCTI ON

Plaintiff Charles M Robinson, a forner pretrial detainee
housed in the Multi Purpose Crimnal Justice Facility in
W m ngton, Delaware (“Gander Hill”), brought this civil
rights action against several defendants associated with
Prison Health Services, Inc. (“PHS’) and the United States
Marshal Service. The nanmed defendants include Allen C. Wiss,
MD. (“Wiss”); Gordon Gstrum Sr., MD. (“Gstruni); PHS;
Gander Hi Il Warden Sherese Brew ngton-Carr (“Brew ngton-
Carr”); Departnent of Correction Comm ssioner Stanley Tayl or
(“Taylor”);! United States Deputy Marshal Brian Flick
(“Flick”); and Deputy Supervisor United States Marshal Steven
Conboy (“Conboy”).? Unnaned defendants include the Director
of Psychiatric Services for the State of Del aware Correctional
System (“Psychiatric Director”), the Medical Director for the
State of Delaware Correctional System (“Medical Director”),
and supervisors of the United States Marshal Service for the

District of Delaware (“Marshal Supervisors”).

1Def endant s Brew ngton-Carr and Tayl or are hereinafter
referred to as “the State defendants.”

2Def endants Flick and Conboy are hereinafter referred to
collectively as “the federal defendants.”
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Plaintiff’'s causes of action include (1) a § 19832 action
agai nst defendants Wi ss, Ostrum Medical Director,
Psychiatric Director, Brew ngton-Carr, and Taylor; (2) a
Bi vens* action agai nst Flick, Conboy, and Marshal Supervisors;
(3) mal practice clainms against Weiss and PHS; (4) a negligent
infliction of enotional distress claimagainst Wiss and PHS;
and (5) an intentional infliction of enotional distress claim
agai nst Wi ss and PHS.

The court previously denied notions to dismss filed by
def endants PHS, Wiss and Gstrum and the federal defendants.
(D.1. 66-68) The court also denied the federal defendants’
nmotion for summary judgnment. (ld.) Currently before the
court is the State defendants’ notion for summary judgnent.

1. BACKGROUND

Plaintiff’s conplaint® alleges that while a pretrial
det ai nee housed in Gander Hill on federal crimnal charges, he
was involuntarily adm nistered an anti-psychotic drug,

Prolixin Deconoate (“Prolixin”), pursuant to the orders of

3Section 1983 of the Givil Right Act, 42 U.S.C. § 1983
(1994) .

‘Bivens v. Six Unknown Naned Agents, 403 U.S. 388 (1971).
Plaintiff alleges violations of his Fifth and E ghth Amendnent
rights.

SAll references to the “conplaint” refer to plaintiff’s
third amended complaint. (D.1. 22)
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Wi ss on August 6, 1997. (D.1. 22, § 15-16, 20, 27) The next
day, detention and prelimnary hearings were scheduled in the
United States District Court for the District of Del aware
before the Honorable Mary Pat Thynge.® Plaintiff, while under
t he custody of defendant United States Deputy Marshal Fli ck,
appeared before Magi strate Judge Thynge at which tine
plaintiff’s crimnal attorney, Assistant Federal Public

Def ender Chri stopher Koyste, informed the court that plaintiff
was barely able to communicate with him was drooling out of
his nouth, and appeared to be in a catatonic state. (ld., T
31) Because of her concern for plaintiff’s health, Mgistrate
Judge Thynge ordered defendant Flick to take plaintiff to St.
Francis Hospital instead of Gander Hill. (1d., Y 32)

Def endant Flick, with the know edge and approval of defendant
Deputy Supervi sor Conboy and ot her Marshal Supervisors,
returned the plaintiff to Gander H Il instead of St. Francis
Hospital. (ld., ¥ 33) On August 11, 1997, plaintiff was
transferred from Gander H Il and admtted to St. Francis
Hospital’s intensive care unit after an emergency room
evaluation. At the tinme of his adm ssion, plaintiff was

unresponsi ve and dehydrated. He had high bl ood pressure, a

6 At the tine the conplaint was filed, United States
Magi strate Judge Mary Pat Thynge's sir nanme was Trostl e.
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rapid heart rate, a fever of 105 degrees Fahrenheit, and a | ow
| evel of oxygen in his blood. Plaintiff had pneunonia and was
di agnosed with Neurol eptic Mlignant Syndrone. (l1d., § 34)
Plaintiff renmained at St. Francis Hospital until his return to
Gander H Il on August 27, 1997. (ld., 1 37)

Plaintiff alleges that because of the defendants’
actions, he suffered various injuries and conditions including
per manent brain damage and severe enotional stress. (ld., 1
36) As to the specific defendants, plaintiff generally
all eges that Gstrum the Medical Director, and the Psychiatric
Director failed to ensure that proper policies and procedures
were i nplenmented at Gander Hill to neet the psychiatric needs
of inmates despite prior know edge of deficiencies. Their
failure to inplement such policies and procedures, plaintiff
all eges, constituted a deliberate indifference to plaintiff’s
serious nedical and psychiatric needs and violated his
constitutional rights. (ld., 9 38) Plaintiff alleges that
the State defendants knew of deficiencies in the care given to
inmates wth psychiatric needs and failed to ensure that
proper policies and procedures were inplenmented to neet those
needs. (1d., T 39)

Plaintiff’s specific allegations against the State

defendants are set forth in the conplaint as foll ows:



10. Defendant Sherese Brew ngton-Carr, is an
adult individual, resident of the State of Del aware
who at all relevant tinmes hereto was enpl oyed by the
State of Del aware as the Warden of Gander Hi |
Prison, WImngton, Delaware. She is sued in her
i ndi vi dual capacity. At all tinmes herein, defendant
acted in the course and scope of her enploynent with
the State of Delaware. At all tinmes herein,
def endant acted in the course and scope of her
enpl oynent with PHS under color of state | aw

11. Defendant Stanley Taylor, is an adult
i ndi vidual, who is a resident of the State of
Del aware, who at all relevant tinmes hereto was
enpl oyed by the State of Del aware as the
Comm ssioner for the Departnent of Correction[]. He
is sued in his individual capacity. At all tines
herein, defendant acted in the course and scope of
his enploynment with the State of Delaware. At al
times herein, defendant acted in the course and
scope of his enploynent with PHS under col or of
state | aw

21. At the tinme that Dr. Weiss ordered the
injection of Prolixin Deconoate, there were — or
shoul d have been — other anti-psychotic medications
avai lable at the prison infirmary, or at |ocal
nei ghbori ng hospitals and/or pharmacies in
W m ngton, which were not in long-lasting form

39. As of August 6, 1997 and prior thereto,
[the State defendants] failed to ensure that proper
policies and procedures were inplenented to neet the
serious psychiatric needs of inmates housed in
Gander Hi Il Prison despite their prior notice of
these deficiencies. Defendants’ failure to
i npl enment such policies and procedures constituted
deli berate indifference to plaintiff’s serious
medi cal / psychiatric needs and violated his
constitutional rights.

40. Despite notice of the foregoing failures,
deficienci es and i nadequaci es of psychiatric care at
Gander Hi Il Prison, [the State defendants] failed
t o:



a. allocate funds to i nprove psychiatric care
and address the failures, deficiencies and
i nadequaci es of which it was on notice, including
t hose af orenenti oned herein;

b. establish an effective enmergency capability
Wi th appropriate trained staff and appropriate
st ocked pharnmaceutical [s] and nedi cati ons;

C. devel op clinical protocols and policies for
managenent of psychiatric energenci es;

d. mai ntai n twenty-four (24) hour psychiatric
coverage at Gander Hill sufficient to accommopdate
its prison population;

e. establish professional and conpetent
phar macy services; and

f. i ncl ude psychiatric reviews as part of the
utility assurance process.

(Id., 99 10-11, 12, 39-40)
L1l STANDARD OF REVI EW
A court shall grant summary judgnment only if “the

pl eadi ngs, depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if any, show

that there is no genuine issue as to any material fact and
that the noving party is entitled to judgnent as a matter of
law.” Fed. R Civ. P. 56(c). The noving party bears the
burden of proving that no genuine issue of nmaterial fact

exists. See Matsushita Elec. Indus. Co. v. Zenith Radio

Corp., 475 U. S. 574, 586 n.10 (1986). “Facts that could alter

the outcone are "material,' and disputes are 'genuine' if



evi dence exists fromwhich a rational person could concl ude
that the position of the person with the burden of proof on

the disputed issue is correct.” Horowitz v. Federal Kenper

Life Assurance Co., 57 F.3d 300, 302 n.1 (3d Cr. 1995)
(internal citations omtted). |If the noving party has
denonstrated an absence of material fact, the nonnoving party

then “nust conme forward with '"specific facts show ng that

there is a genuine issue for trial.'” Mtsushita, 475 U S. at
587 (quoting Fed. R Cv. P. 56(e)). The court will “view the
underlying facts and all reasonable inferences therefromin

the light nost favorable to the party opposing the notion.”

Pennsyl vania Coal Ass'n v. Babbitt, 63 F.3d 231, 236 (3d Cr
1995). The nere existence of sonme evidence in support of the
nonnovi ng party, however, will not be sufficient for denial of
a notion for summary judgnent; there nust be enough evi dence
to enable a jury reasonably to find for the nonnoving party on

that issue. See Anderson v. Liberty Lobby, Inc., 477 U S

242, 249 (1986). If the nonnoving party fails to make a
sufficient showing on an essential elenent of its case with
respect to which it has the burden of proof, the noving party

is entitled to judgnent as a matter of law. See Cel otex Corp.

v. Catrett, 477 U.S. 317, 322 (1986).

V. DI SCUSSI ON



The State defendants seek summary judgnent pursuant to

the doctrine of qualified inmunity.” |In Rouse v. Plantier,

182 F.3d 192 (3d Cr. 1999), the Third Crcuit has addressed
this issue in the context of inmates suing corrections
officials for a deliberate indifference to the inmates’

medi cal needs. Under this doctrine, “government officials
perform ng discretionary functions generally are shielded from
l[tability for civil damages insofar as their conduct does not
violate clearly established statutory or constitutional rights
of which a reasonabl e person woul d have known.” Harlow v.
Fitzgerald, 457 U S. 800, 818 (1982). *“The contours of the
right nmust be sufficiently clear that a reasonable official

woul d understand that what he is doing violates that right.”

Anderson v. Creighton, 483 U S. 635, 640 (1987); see also

Acierno v. Coutier, 40 F.3d 597, 616 (3d Cr. 1994) (en

banc). In determ ning whether defendants are entitled to
claimqualified imunity, the court engages in a three-part
inquiry: (1) whether the plaintiff alleged a violation of his

constitutional rights; (2) whether the right alleged to have

The State defendants al so argue that (1) plaintiff cannot
mai ntain a suit against the State defendants in their official
capacities; (2) the State defendants cannot be held |iable
based upon respondeat superior; and (3) negligence is not a
cogni zabl e cause of action under 8§ 1983. Since plaintiff
agrees with each of these propositions, the court will not
di scuss them
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been violated was clearly established in the existing | aw at
the time of the violation; and (3) whether a reasonabl e
of ficial knew or should have known that the all eged action
violated the plaintiff’s rights.

The Ei ghth Amendnent prohibits the inposition of
“unnecessary and wanton infliction of pain contrary to

contenporary standards of decency.” See Helling v. MKinney,

509 U. S 25, 32 (1993). In Estelle v. Ganble, 429 U.S. 97

(1976), the Suprene Court held that the Ei ghth Amendnent’s
prohi bition agai nst cruel and unusual punishnment requires
prison officials to provide basic nedical treatnent to those
whom it has incarcerated. The Court articul ated the standard
to be used:

In order to state a cogni zable claim a prisoner

must al l ege acts or om ssions sufficiently harnfu

to evidence deliberate indifference to serious

medi cal needs. It is only such indifference that can

of fend “evol vi ng standards of decency” in violation

of the Eighth Amendnent.
ld. at 106. Therefore, to succeed under these principles,
plaintiff nust denonstrate (1) that the State defendants were
deliberately indifferent to his nedical needs and (2) that
t hose needs were serious. 1d. The State defendants focus
only on the issue of whether they were deliberately
indifferent to plaintiff’s nedical needs. Thus, the court

wi |l assunme for purposes of this notion that plaintiff’'s
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medi cal needs were serious.

It is well-settled that clains of negligence or nedical
mal practice, w thout sone nore cul pable state of m nd, do not
constitute “deliberate indifference.” As the Estelle Court
noted: “In the nmedical context, an inadvertent failure to
provi de adequate nedi cal care cannot be said to constitute ‘an
unnecessary and wanton infliction of pain’ or to be ‘repugnant

to the conscience of mankind.’” 1d. at 105; see al so Durnmer

v. OCarroll, 991 F.2d 64, 67 (3d Gir. 1993) (“The lawis

clear that sinple nmedical malpractice is insufficient to

present a constitutional violation.”); Wite v. Napol eon, 897

F.2d 103, 110 (3d Cr. 1990) (enphasis omtted) (“Certainly no
claimis stated when a doctor disagrees with the professional

j udgnment of another doctor. There may, for exanple, be
several acceptable ways to treat an illness.”). *“Deliberate
indifference,” therefore, requires “obduracy and wantonness,”

Witley v. Albers, 475 U. S. 312, 319 (1986), which has been

i kened to conduct that includes reckl essness or a conscious
di sregard of a serious risk.

The Third Crcuit has found “deliberate indifference” in
a variety of circunstances, including where the prison
official (1) knows of a prisoner’s need for nedical treatnent

but intentionally refuses to provide it; (2) delays necessary
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medi cal treatnent based on a non-nedical reason; or (3)
prevents a prisoner fromreceiving needed or reconmended

medi cal treatment. See Durner, 991 F.2d at 68 (citing Monnouth

County Corr. Inst. Inmates v. Lanzaro, 834 F.2d 326, 346-47

(3d Cr. 1987)). It also has found “deliberate indifference”
to exist where the prison official persists in a particular
course of treatnment “in the face of resultant pain and risk of
permanent injury.” Napoleon, 897 F.2d at 109-11 (hol di ng that
al l egations of several instances of flawed nedical treatnent
state a clai munder Ei ghth Amendnent).

Here, plaintiff has alleged that the State defendants
failed to ensure that proper policies and procedures were
i npl emented to neet the serious psychiatric needs of innates
housed in Gander H Il despite their prior notice of these
deficiencies. Plaintiff has stated a claimupon which relief

can be granted. See Farner v. Brennan, 511 U. S. 825, 842

(1994) (stating that “it is enough that the official acted or
failed to act despite his know edge of a substantial risk of
serious harni).

The State defendants contracted with PHS to care for the
heal th and nedi cal needs of the inmate population. The State
defendants admt that once an inmate is taken to the nedical

departnent in the DOC facilities, there is little to no
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i nvol venent by the facilities’ non-nmedical personnel in the
care of inmates. The State defendants argue that once they
turned plaintiff over to PHS for nedical care, they cannot be
said to have been deliberately indifferent to plaintiff’s
medi cal needs.

The court holds that the State defendants cannot shun
their responsibility to provide nedical care for inmates by
sinply contracting with a third party and then | ooking the
other way. |If, in fact, the State defendants knew of
deficiencies in the policies and procedures designed to neet
t he medi cal needs of inmates at Gander Hi Il and failed to act
upon these deficiencies, then plaintiff will be entitled to
relief.® Plaintiff shall be entitled to discovery on this
I ssue.

V. CONCLUSI ON

The State defendants’ notion for summary judgnent is

denied. The plaintiff shall be entitled to discovery. An

appropriate order shall issue.

8n their reply brief, the State defendants attach an
affidavit of the DOC s contract nonitor for healthcare and
subst ance abuse services show ng that the DOC procedures were
in conpliance with all applicable National Comm ssion on
Correctional Health Care Standards. Furthernore, the DOC has
a Medical Review Commttee which neets nonthly and revi ews
current policies and procedures, ongoing health care problens,
and contract conpliance. Because this evidence was not
provided in the State defendants’ opening brief and because
t here has been no discovery thus far, the court will not
consi der that evidence in nmaking its deci sion.
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