IN THE UNI TED STATES DI STRI CT COURT

FOR THE DI STRI CT OF DELAWARE

ROBERT LEONARD
Pl aintiff,
V. Cvil Action No. 96-426-SLR

SCOTT COLLINS, Oficer of
the Sel byville, Del aware
Pol i ce Depart nent

Def endant .
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MEMORANDUM CRDER

| NTRCDUCTI ON

On May 17, 1996, plaintiff filed this action pursuant to 42
U. S.C. §8 1983 agai nst defendant police officer Scott Collins of
the Sel byville, Delaware Police Departnent, alleging that
plaintiff’s constitutional rights were violated when he was taken
into “custody” without a “warrant or detainer.” (D.I. 1) On
August 10, 2000, the court denied defendant's notion to dism ss
plaintiff's conplaint. (D.I. 29) The court then issued a
scheduling order requiring the parties to conplete discovery by
Decenber 1, 2000, and to file dispositive notions by January 2,
2001. (D.1. 30) Plaintiff has allegedly failed to conply with
the court's scheduling order and has not answered defendant's

nultiple requests for discovery.! (D.I. 31)

!According to the docket, plaintiff has not filed any
docunents with the court since April 7, 1998. Defendant all eges
that he sent letters to plaintiff on January 27, 2000, February



Currently before the court are defendant’s notion for
summary judgnent (D.lI. 32), and defendant's notion to conpel
di scovery. (D.1. 31) The court has jurisdiction pursuant to 28
US C 8§ 1331. For the follow ng reasons, defendant’s notion for
summary judgnent is granted, and defendant’s notion to conpel
di scovery is denied as noot.
1. BACKGROUND

On January 9, 1995, defendant was advised that a police
officer fromthe State of Maryland had an arrest warrant for
plaintiff.? (D.I. 33 at 4) Defendant went to plaintiff’s
wor kpl ace and explained to himthat the State of Maryland had an
arrest warrant for him (l1d.) Defendant asked plaintiff whether
he wanted to voluntarily cooperate, and plaintiff agreed in the
hope of obtaining favorable conditions. (ld.) Wthout arresting
plaintiff and wi thout the use of handcuffs, defendant transported
plaintiff, who sat in the front of the vehicle, to the Sel byville
Police Departnent. (D.1. 33 at 5) Plaintiff alleges that
def endant then called the Ccean City, Maryland Police Departnent,
informng themthat he had plaintiff “in custody.” (D.I. 1 at 3)

Plaintiff was then driven, again wthout arrest and w t hout

29, 2000, and Septenber 25, 2000, requesting information in order
to conmply with the court’s scheduling order. (D.1. 31) On March
6, 2001, defendant notified the court of plaintiff’s apparent

rel ease fromEastern Correctional Institute. (D I. 36)

2Def endant al | eges that he knew plaintiff in high school,
al t hough they were not friends at the tinme and had no contact
after graduation until the events at bar. (D.1. 33 at 4)
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handcuffs, to the Del aware-Maryland state line. (D.I. 33 at 5)
At this time, a Maryland police officer, holding a valid arrest
warrant, arrested plaintiff. (l1Ld. at 4)
[11. STANDARD OF REVI EW

A court shall grant summary judgnent only if “the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law” Fed. R Cv. P.
56(c). The noving party bears the burden of proving that no

genui ne issue of material fact exists. See Matsushita El ec.

Indus. Co. v. Zenith Radio Corp., 475 U. S. 574, 586 n.10 (1986).

“Facts that could alter the outcone are 'material,' and disputes
are 'genuine' if evidence exists fromwhich a rational person
coul d conclude that the position of the person with the burden of

proof on the disputed issue is correct.” Horowitz v. Fed. Kenper

Life Assurance Co., 57 F.3d 300, 302 n.1 (3d Cr. 1995) (internal

citations omtted). |If the noving party has denonstrated an
absence of material fact, the nonnoving party then “nust cone
forward with 'specific facts showng that there is a genuine
issue for trial.'” Matsushita, 475 U S. at 587 (quoting Fed. R
Cv. P. 56(e)). The court will “view the underlying facts and
all reasonable inferences therefromin the |light nost favorable

to the party opposing the notion.” Pa. Coal Ass'n v. Babbitt, 63




F.3d 231, 236 (3d Cir. 1995). The nere existence of sonme

evi dence in support of the nonnoving party, however, wll not be
sufficient for denial of a notion for summary judgnent; there
must be enough evidence to enable a jury reasonably to find for

t he nonnoving party on that issue. See Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 249 (1986). |If the nonnoving party

fails to make a sufficient showi ng on an essential elenent of its
case with respect to which it has the burden of proof, the noving

party is entitled to judgnent as a matter of law. See Cel ot ex

Corp. v. Catrett, 477 U S. 317, 322 (1986).

V. DI SCUSSI ON
To state a claimunder § 1983, a plaintiff nust allege that
a “person acting under color of state |aw’ deprived himof a

constitutionally protected right. Parratt v. Taylor, 451 U S

527, 535 (1981). “The traditional definition of acting under
color of state law requires that the defendant in a 8 1983 action
have exerci sed power ‘possessed by virtue of state | aw and made
possi bl e only because the wongdoer is clothed with the authority

of state law.’'” Barna v. Cty of Perth Anboy, 42 F.3d 809, 815

(3d Gr. 1994) (quoting West v. Atkins, 487 U S. 42, 48 (1988));

accord Lloyd v. Jefferson, 53 F. Supp. 2d 643, 655 (D. Del.

1999). “*It is firmMy established that a defendant in a section
1983 suit acts under color of state | aw when he abuses the

position given to himby the State’” [d. (quoting West, 487 U. S.



at 49). 1In the case at bar, defendant does not dispute that he
was acting in his official capacity when he transported plaintiff
to the state Iine and, therefore, was a state actor for 8§ 1983
purposes. (D.l1. 24 at 1) Accordingly, the court's analysis wll
focus on whether plaintiff has established “a violation of a
right secured by the Constitution and laws of the United States.”
West, 487 U. S. at 48.

The court notes that plaintiff does not specify which of his
constitutional rights were violated by defendant. Reading
plaintiff’s conplaint liberally, the court presunmes that
plaintiff is alleging that defendant violated his right to be
free from unreasonabl e sei zure as guaranteed by the Fourth
Amendnent. In order to state a Fourth Amendnent claimfor
unr easonabl e sei zure, plaintiff nust show that a “seizure”
occurred. The Supreme Court has concluded that a person is
“sei zed” when governnment actors have “by neans of physical force
or show of authority . . . in sone way restrained the |liberty of

acitizen.” Terry v. Ohio, 392 U S 1, 19 n.16 (1968).

“Whenever an officer restrains the freedomof a person to walk

away, he has seized that person.” Tennessee v. Grner, 471 U. S

1, 7 (1985). However, a seizure that triggers Fourth Amendnent
protections occurs “only if, in view of the circunstances
surroundi ng the incident, a reasonable person would have believed

he was not free to leave.” United States v. Mendenhall, 446 U.S.

544, 554 (1980); see also Mchigan v. Chesternut, 486 U S. 567
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(1988). Circunstances that m ght indicate seizure, even where
the person did not attenpt to | eave, include the “threatening
presence of several officers, the display of a weapon by an

of ficer, sone physical touching of the person of the citizen, or
t he use of |anguage or tone of voice indicating that conpliance

with the officer's request m ght be conpelled.” Mendenhall, 446

U S at 554 (citations omtted).

In the case at bar, plaintiff has failed to denonstrate a
genui ne issue of material fact as to whether he was seized by
defendant in violation of the Fourth Amendment. Plaintiff
voluntarily traveled with plaintiff to the Selbyville Police
Departnent after defendant informed himof a pending arrest
warrant in Maryland. Plaintiff was transported w thout handcuffs
in the front seat of defendant’s car. At no tine did defendant
arrest, threaten, or restrain plaintiff so that a reasonabl e
person in plaintiff’s position would believe that he was not free
to |l eave. The court finds no basis to conclude that a reasonabl e
jury will find that defendant seized plaintiff in violation of
t he Fourth Amendnent.

V. CONCLUSI ON

Therefore, at WImngton, this 21st day of My, 2001,

| T 1S ORDERED t hat :

1. Defendant’s notion for summary judgnent (D. 1. 32) is

gr ant ed.



2. Defendant’s notion to conpel discovery (D.I. 31) is

deni ed as npoot.

3. The Cerk of Court is directed to enter judgnent

against plaintiff and in favor of defendant.

United States District Judge



