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ROBI NSQN, Chi ef Judge
| . | NTRCDUCTI ON

Petitioner Darryl Handy is an inmate at the Federal
Correctional Institution in Fairton, New Jersey. Currently
before the court is petitioner’s application for habeas relief
filed pursuant to 28 U S.C. § 2255. (D.1. 99) Because the court
finds that petitioner’'s claimfor ineffective assistance of
counsel is wthout nerit, his petition for habeas relief is
deni ed.
1. BACKGROUND

On June 13, 1997, petitioner was convicted of one count of
possession of a firearmby a felon in violation of 18 U S.C. §
922(g)(1).* (D.I. 72) On Septenber 5, 1997, the court sentenced
defendant to 120 nonths inprisonnent. (ld.) On April 2, 1998,
the Third Grcuit affirnmed petitioner’s conviction. (D.I. 88)
Petitioner did not seek a wit of certiorari to the Suprene

Court.2 On Septenber 27, 1999, petitioner filed a pro se

A jury found defendant guilty of an additional count, and
the court granted defendant’s notion for judgnment of acquittal as
to that count. (D.1. 59)

2Petitioner and his former defense attorney, David Wi ss,
Esquire, disagree on whether petitioner was advised of his
options to file for rehearing en banc in the Third Crcuit Court
of Appeals or to petition for a wit of certiorari. The
government has submtted an April 6, 1998 letter from M. Wiss
to petitioner, to which M. Wiss attached a description of the
procedures for filing a petition for rehearing in the Third
Crcuit. The description also nentions a “petition for wit of
certiorari” to the Suprenme Court. (D.1. 114, Ex. A



petition for wit of habeas corpus pursuant to 28 U.S.C. § 2255.3
(D.1. 99) In a nenorandum order dated February 14, 2001, the
court dismssed all of petitioner’s habeas clains except his
claimfor ineffective assistance of counsel. The court ordered
additional briefing on that claim and denied petitioner’s
nmoti ons for appoi ntment of counsel and post-rehabilitation
relief. (D.lI. 108)
[11. DI SCUSSI ON

At the outset, the court notes that petitioner’s addendumto
hi s habeas application is limted to his claimfor ineffective

assi stance of counsel. See United States v. Thomas, 221 F.3d

430, 436 (3d Cr. 2000) (holding that addendum to habeas petition
cannot include separate or new cl ains, but may anplify existing

clainms); United States v. Duffus, 174 F.3d 333, 337-38 (3d Gr.),

cert. denied, 120 S. C. 163 (1999) (sane). Thus, the court wll

consider only those argunents in petitioner’s additional filings
that are related to ineffective assistance of counsel.

The Si xth Anendnment guarantees an accused the assi stance of
counsel in all crimnal proceedings, and the Suprenme Court has
interpreted this right to nean the effective assistance of

counsel. See Strickland v. Washington, 464 U.S. 668, 686 (1984).

To prevail on a claimof ineffective assistance of counsel,

petitioner nust denonstrate that: (1) counsel’s perfornance fel

3The court granted petitioner’s request to extend the tine
to file a Section 2255 petition to Septenber 28, 1999. (D.l1. 91)
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bel ow an objective standard of reasonabl eness, and (2) there
exi sts a reasonable probability that the proceeding, but for
counsel s unprofessional errors, would have concluded with a

different result. See id. at 687, 694; Sistrunk v. Vaughn, 96

F.3d 666, 670 (3d Cir. 1996) (holding that petitioner nust
denonstrate “a reasonable probability that, but for counsel’s
deficient performance, the result of the proceedi ng woul d have
been different”). However, when eval uating counsel’s
performance, a court should not “focus . . . solely on nere

out cone determ nation, without attention to whether the result of
t he proceedi ng was fundanentally unfair or unreliable.” Lockhart

v. Fretwell, 506 U S. 364, 369 (1993). A court nust consider the

totality of the circunstances of the case and “indul ge a strong
presunption that counsel’s conduct falls wthin the w de range of

reasonabl e professional assistance.” Strickland, 466 U S. at

688, 689.
Petitioner alleges that he was denied effective assistance
of counsel on three grounds. The court shall address each of
t hese grounds seriatim
A Def ense Counsel Failed to Inform Petitioner of Hi's
Ability to Petition for Rehearing En Banc or to File a
Petition for Wit of Certiorari
An attorney for an indigent crimnal defendant does not have

a duty to file a petition for rehearing or a petition for wit of

certiorari. See United States v. Coney, 120 F.3d 26, 27-28 (3d




Cr. 1997) (stating that in order to avoid frivol ous petitions
for rehearing or certiorari, “[t]he determ nation whether to file
rests in the sound professional judgnent of the attorney in |ight

of all circunstances”). See also Ross v. Mffitt, 417 U. S. 600,

617-18 (1974) (holding that Fourteenth Anmendnent does not require
state to provide any counsel to defendant seeking discretionary

review); Pennsylvania v. Finley, 481 U S. 551, 555 (1987 (“[T]he

right to appoi nted counsel extends to the first appeal of right,
and no further.”). Therefore, because petitioner had no
constitutional right to counsel in connection with the filing of
a petition for rehearing or certiorari, he had no constitutional
right to the effective assistance of counsel for that purpose.

See Winwight v. Torna, 455 U S. 586 (1982) (per curian

(hol di ng that Fourteenth Amendnent right to effective assistance
of appellate counsel is derived entirely from Fourteenth
Amendnent right to appell ate counsel, and forner cannot exi st
where latter is absent).

B. Def ense Counsel Failed to Argue that the Court Lacked
Jurisdiction Over Petitioner’s Case

Petitioner’s second claimof ineffective assistance of
counsel is that his attorney failed to make two argunents
chal l enging the court’s jurisdiction over petitioner’s case.
First, petitioner contends that his counsel was ineffective for
failing to argue that 18 U. S.C. §8 922(g)(1) is unconstitutional.

Petitioner asserts that it was beyond Congress’ s power under the



Comrerce Clause to pass that statute, and any sentence i nposed
pursuant to it is unconstitutional. Petitioner fails to take
into account that Section 922(g)(1) has been upheld as a
perm ssi bl e exercise of the Cormerce C ause power because the
explicit |anguage of the statute itself nmakes it applicable only
when “interstate or foreign comerce” is involved. See 18 U S. C

8 922(g)(1); United States v. Gateward, 84 F.3d 670, 672 (3d Cr

1996). Because the constitutionality of 18 U . S.C. 8 922(9g) (1)
has been upheld, petitioner’s attorney could not be ineffective
for failing to raise this fruitless argunent.

Second, petitioner clains that his counsel was ineffective
for failing to argue that the United States had no jurisdiction
to prosecute petitioner because the government did not file an
“acceptance of jurisdiction” of the honme where the anmunition at
i ssue was seized. This claimalso fails because jurisdiction in
this case is based not on the place of seizure of the ammuniti on,
but the fact that it previously noved in interstate comerce.
See 18 U.S.C. 8 922(g)(1). In sum petitioner’s argunents that
his counsel failed to challenge the court’s jurisdiction are
w thout merit and, therefore, do not rise to ineffective
assi stance of counsel.

C. Petitioner Was Not Represented Adequately in the Brown
Trial

Petitioner argues that Jan Jurden, Esquire, counse

appointed to represent himas a witness in the trial of United



States v. Royce Brown, No. 95-69-SLR, was ineffective.

Petitioner alleges that Ms. Jurden did not make appropriate
obj ecti ons

to protect [his] rights when the trial judge in the

Brown case indicated that [he] could not invoke his

Fifth Anmendnent right against self incrimnation, and

that any given testinony would be on an all or nothing

basi s.
(D.1. 99 at 6) |In addition, petitioner clains that Ms. Jurden
did not investigate the facts or discuss the applicable law wth
petitioner, and that Ms. Jurden “acted as an advocate for the
Government in the Brown trial to block [himfrom giving]
testi nony on defendant Brown’s behal f.” (ld. at 7)

The court agrees with the governnent’s argunent that
i nadequate representation in a collateral proceeding is not a
cogni zabl e claimof ineffective assistance of counsel in a
Section 2255 proceeding. Counsel’s conduct in the Brown trial
cannot suggest that there is sone doubt as to the accuracy of the
verdict in petitioner’s ow trial. Nevertheless, the court has
revi ewed the substance of petitioner’s allegations, and finds
that the record presents no evidence of ineffective assistance of
counsel. The issue of the scope of petitioner’s testinony at the
Brown trial was raised in a notion to suppress, which was deni ed
by this court (D.1. 34) and affirmed by the Third Grcuit. (D.]I

111, Ex. D) Thus, petitioner’s claimfor ineffective assistance

of counsel in the Brown trial is without nerit.



V. CONCLUSI ON
For the reasons stated, petitioner’s application for habeas

relief is denied. An appropriate order shall issue.
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ORDER

At WIlmngton, this 30th day of May, 2001, consistent with
t he menorandum opi ni on issued this sane day;

| T 1S ORDERED t hat :

1. Petitioner Darryl Handy’'s above capti oned application
for habeas corpus relief (D.1. 99) filed pursuant to 28 U S.C. 8§
2255 is dism ssed and the wit denied.

2. For the reasons stated above, petitioner has failed to
make a “substantial showi ng of the denial of a constitutional
right,” 28 U S.C. § 2253(c)(2), and a certificate of

appeal ability is not warranted. See United States v. Eyer, 113

F.3d 470 (3d Cir. 1997); 3rd Gr. Local Appellate Rule 22.2
(1998) .

United States District Judge



