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ROBI NSQN, Chi ef Judge
| . | NTRCDUCTI ON

On July 15, 1998, Richard Thornton and Nancy Ford
(collectively, “petitioners”) filed this application for
habeas corpus relief pursuant to 28 U . S.C. 8§ 2254. Thornton
is currently incarcerated at the Sussex Correctional
Institution, and Ford is currently serving six years of
probation. Stanley Taylor and M Jane Brady (collectively,
“respondents”) are the Conm ssioner of the Departnent of
Correction and the Attorney General of the State of Del aware,
respectively. In their application, petitioners allege
several constitutional violations including: (1) suppression
of evidence by the state; (2) ineffective assistance of
counsel ; and (3) discrimnation in jury selection. The court
has jurisdiction by virtue of 28 U S.C. § 1331. For the
foll ow ng reasons, the court shall deny petitioners’
appl i cation.
1. BACKGROUND

As a prelimnary matter, the court shall reviewthe
events that pronpted petitioners to seek habeas corpus relief.
The court gleans the following facts (which the court nust
accept as correct, see 28 U.S.C. 8 2254(e)(1)) fromthe

Suprenme Court of Delaware’s opinions affirmng petitioners’



convi cti ons. See Thornton v. State, No. 529, 1996, 1998 W

309837 (Del. June 3, 1998); Ford v. State No. 507, 1996, 1998

WL 780349 (Del. Cct. 9, 1998). In Cctober of 1995, a Del aware
grand jury indicted Thornton on three counts of felony theft,
one count of attenpted tax evasion, and one count of making a
fal se statenent. The grand jury indicted Ford as an
acconplice on the three theft counts and on a separate count
of official msconduct. A Superior Court jury convicted both
i ndi viduals of all charges in May of 1996. Petitioners’
i ndi ctments and convictions stenmmed fromtheir involvenent in
t he Del aware Sumrer Food Service Program (“the Prograni). The
State of Del aware operates this federally funded program
designed to deliver mdday neals to underprivileged children
during the summer nonths. Wth the approval of Ford, the
Adm ni strator of the Program Thornton signed a contract to
beconme an “outreach coordinator” at a Program center
Pursuant to the contract, Thornton procured fromthe State
nore than $65,000 in reinbursenents purportedly for start-up
costs, enploynent incone, and travel expenses.

At trial, the evidence denonstrated that Thornton
deposited the state funds into his personal bank account and
| ater used the noney as a down paynent for a honme that he

shared with Ford. The State al so presented evi dence that



Thornton did not performany duties as an “outreach
coordinator” and did not incur any reinbursable expenses in
that capacity. The prosecution argued that the petitioners
defrauded the State. The State al so prosecuted Thornton for
failing to report much of the ill-gotten $65,000 on his state
i ncome tax returns.

After Thornton’s conviction, the Superior Court sentenced
himto six years incarceration, followed by two and one-hal f
years of probation and 500 hours of community service. The
court also ordered Thornton to pay $76,805 in restitution. On
Decenber 20, 1996, Thornton filed a notice of appeal with the
Del aware Suprene Court, which affirmed the conviction and
sentence on June 3, 1998. Prior to the Del aware Suprene
Court’s decision, Thornton filed a petition under 28 U. S.C. §
2254 in this court alleging that a delay in the preparation of
the trial transcripts deprived petitioner of a constitutional
right to a speedy appeal, equal protection of the |aws, and
effective assistance of counsel. This court denied that

petition on July 22, 1999. Thornton v. Kearney, Cv. Act. No.

97-585-SLR, 1999 U. S. Dist. LEXIS 12115 (D. Del. 1999).
The Superior Court sentenced Ford cumul atively to, inter

alia, seven years at Level V, suspended after six nonths at

Level V and six nonths at Level 1V for six years of Level |



probation. Ford appealed to the Del aware Suprene Court on
only one ground, arguing that the | anguage of the jury charge
on her affirmative defense inpermssibly shifted to Ford the
burden of proving her innocence. The Del aware Suprene Court
affirmed Ford' s conviction and sentence on Cctober 9, 1998.

The original 1998 petition filed under this civil action
nunber nanmed only Thornton and was filed pro se. (D.1. 1)
Thornt on subsequently retai ned counsel, added Ford as a
petitioner, and anended the petition. (D.I. 12) Since the
anended petition, filed on March 31, 2000, nakes no reference
to the original 1998 petition, the court will only consider
the allegations in the nore recent petition.
[T, STANDARD COF REVI EW

As of April 24, 1996, the Antiterrorismand Effective
Death Penalty Act ("AEDPA"), Pub. L. No. 104-132, 110 Stat.
1214 (1996) anended the standards for review ng state court
judgnents in
8§ 2254 proceedings. Since petitioners’ convictions followed
t he enactment of the AEDPA, the court will apply the anmended
standards set forth in the AEDPA to petitioners’ clains for

federal habeas corpus relief. See Lindh v. Mirphy, 521 U S

320, 336 (1997).

Section 2254 provides that a district court will consider



a petition for a wit of habeas corpus presented by an

i ndi vidual “in custody pursuant to the judgnent of a State
court only on the ground that he is in custody in violation of
the Constitution or laws or treaties of the United States.”

28 U. S.C. § 2254(a). A district court need not consider a
petition unless the petitioner has fulfilled certain
procedural requirenents, such as having “exhausted the
renedi es available in the courts of the State.” [d. §
2254(b) (1) (A). State renedies are unexhausted if the
petitioner “has the right under the law of the State to rai se,
by any avail abl e procedure, the question presented.” 1d. 8§
2254(c). Thus, a petitioner nmust raise before the state court
of last resort the factual and | egal prem ses of the clains

for relief asserted in the 8§ 2254 petition. See Chaussard v.

Ful coner, 816 F.2d 925, 928 (3d G r. 1987); dbson v.

Schei demantel, 805 F.2d 135, 138 (3d G r. 1986). The

principle of comty underlies this exhaustion requirenent,
which allows state courts the first opportunity to pass on
al l eged defects in the crimnal proceedings. As an
alternative to dism ssal, the court nmay deny the petition on
the nerits despite petitioner’s failure to exhaust state
remedies. See 28 U . S.C. 8§ 2254(b)(2).

A district court may not entertain a second or successive



habeas corpus application wi thout an order fromthe court of
appeal s authorizing such a filing. See 28 U S.C. 8§ 2244(Dh).
Section 2244(b) “is an allocation of subject-matter

jurisdiction to the court of appeals. A district court nust

di sm ss a second or consecutive petition without awaiting a

response fromthe governnment.” Nufiez v. United States, 96
F.3d 990, 991 (7th Cr. 1996).
The AEDPA al so increases the deference a federal court

must pay to the factual findings and | egal determ nations nmade

by state courts. See D ckerson v. Vaughn, 90 F.3d 87, 90 (3d
Cir. 1996) (finding anmended 8 2254 to be a “nore deferenti al
test” with respect to state courts’ |egal and factual
findings). Like the prior § 2254(d), anended 8§ 2254(e) (1)
provi des that factual determ nations nmade by a state court are
presunmed correct. See 28 U S.C. §8 2254(e)(1). The anended §
2254(e) goes further, however, by placing on the petitioner
the burden of rebutting the presunption by clear and
convincing evidence. See id. Wth these precepts in mnd,
the court now turns to an analysis of petitioners’ clains.
V. DI SCUSSI ON

Al though the petitioners were tried together, they
appeal ed their respective convictions on different grounds.

Thus, the court wll review the petitions separately.



A Ford’ s C ainms are Unexhausted
1. Suppr essi on of Evidence
Ford alleges that the State violated her constitutiona
rights by suppressing evidence, presumably in violation of

Brady v. Maryland, 373 U S. 83 (1963). Specifically, she

all eges that “the State suppressed evidence supporting the
Audi tor of Account Audit Report, in violation of the Fifth,
Ei ghth, and Fourteenth Anendnents.” (D.l. 12 at 14)

Ford did not present this claimon her direct appeal.
The only issue Ford raised on appeal was an all eged defect in
the charge to the jury. Ford, therefore, has failed to
exhaust her state renmedies with respect to this first ground
for relief. To exhaust her state renedies, petitioner nust
present the factual and | egal prem ses of her claimto the

Del aware Suprenme Court. See Doctor v. Walters, 96 F.3d 675,

678 (3d Cir. 1996) (holding that “[t]he petitioner must afford
each level of the state courts a fair opportunity to address
the clains”).

Rule 61(i)(3) of the Del aware Superior Court Crim nal
Rul es bars the postconviction hearing of any ground for relief
that was not asserted in the proceedings |eading to the
j udgment of conviction. Since Ford is procedurally barred

fromraising the suppression issue in State court, she is



excused fromthe exhaustion requirenent. C ains deened
exhausted due to a state procedural bar, however, are deened

procedurally defaulted. See Lines v. Larkins, 208 F.3d 153,

160 (3d G r. 2000). Federal courts may not consider
procedurally defaulted clains unless the petitioner

est abl i shes cause and prejudice or a fundanmental m scarriage
of justice to excuse the default. See id.

In her response to the State’s answer, Ford couches this
claimin terns of “newly discovered” evidence “which the State
knew shoul d have been nade avail able during the trial, in
order to have given petitioners the opportunity to have a fair
trial.” (D.1. 21, § 1) Wen a § 2254 petitioner seeks review
of a conviction based on new evidence, she nust conply with
the federal rules of crimnal and appell ate procedure. See

United States v. Mller, 197 F.3d 644, 648 (3d G r. 1999).

Five requirenents nust be net before a court may order a new
trial due to newy discovered evidence: (1) evidence nust be
in fact newy discovered, i.e., discovered since trial; (2)
facts nust be alleged fromwhich the court may infer diligence
on the part of the novant; (3) the evidence relied on nust not
be nmerely cumul ative or inpeaching; (4) it nust be material to
the issues involved; and (5) it nust be such, and of such a

nature, as that, on a newtrial, newy discovered evidence



woul d probably produce an acquittal. Governnent of the Virgin

Islands v. Lima, 774 F.2d 1245, 1250 (3d Cr. 1985).

The “new evidence” relied on by petitioner apparently is
a United States Departnent of Agriculture (“USDA’) Final Audit
Report. Ford alleges that the State’'s case was based upon an
inconplete audit of the Program Ford s counsel, in the
petition for habeas relief, blanmes Ford s conviction on

the State’s haste to prosecute and convict the
petitioners without waiting for the USDA final audit
review, especially after the USDA responded to the
State’s Audit by stating in ter [sic] alia, “The
audit was conducted in a very short tinmeframe [sic]
by a limted nunber of auditors and the reports were
al ready issued at the tinme of our review.” This
woul d have constituted effective notice to the State
to wait for The USDA Final Audit Report. Evidence
exi sted then and now to expose these fabrications
(along with evidence to expose other vulnerabilities
in the prosecution’s case), but was never presented
to the jury, either because of the trial court’s

i nproper rulings, the State’s suppression of

evi dence, or the ineffectiveness of counsel.

(D.I. 12 at 10) Al though counsel refers to a USDA report, the
report has not been made part of the record. Mere allegations
of new evi dence possessed by a petitioner, wthout show ng the

actual content of the evidence, are not sufficient to warrant

the granting of a habeas petition.!?

1 The record does include a letter to the court from Ford
dated July 28, 1999, referencing two sheets of paper that she
descri bed as foll ows:

10



The USDA Food and Consuner Service (FCS) 3/03/97
Letter of Determ nation and Revi ew of Audit Report
50020- 0023-Hy, State of Del. For the year ended June
30, 1994. . . . This audit was kept conceal ed by
the Departnent of Public Instruction (DPl), now the
Dept. of Educ., the State Auditor of Accounts, and
the Dept. of Justice. DPlI conducted ny term nation
hearing in Sept. 1995, renoving nme fromny position
of 18 years. The Dept. of Justice followed with ny
i ndi ctment and crimnal prosecution in August 1996.
The audit was not conpleted until March 3, 1997. It
contains findings that support our innocence of al
char ges.

(D.1. 6 at 4, 10-11) The first sheet of paper appears to be a
letter on USDA | etterhead from Robert J. Freiler, regional
director of special nutrition prograns, to Dr. Jack G Nichols
of the Del aware Departnent of Public Instruction (“DPlI”). The
letter is a supplenent to a February 18, 1997 Letter of
Det erm nation concerning Audit Report # 50020-0023-Hy, State
of Del aware, for the year ending June 30, 1994. 1In the
letter, the USDA infornms the DPlI that $26,000 will be deducted
fromthe accounts payable to the DPI for a disall owed
rei nbursenent for the Program (D.1. 6 at 10)

The second sheet of paper is not identified, although it
appears to be part of a letter. The excerpt of the letter
provi des:

The remai ning costs questioned in the finding were
incurred with a valid contract in place. The
services delineated in the contract were all owabl e
expenses of the [Progran]. Therefore, we have
determ ned that recovery of the renmaining questioned
costs is not indicated. The issue of the
consultant’s performance with respect to the
contract is a matter of ethics. Ethics requirenents
were satisfactorily addressed by DPI under #26. In
addition, renedy for ethical violations was
successfully pursued in Delaware crimnal court.

(D.I. 6 at 10)

Even if this were the new evidence counsel is referring
toin the petition, the court holds that such evidence woul d
not “probably produce acquittal” in a newtrial. Ford was

11



2. | neffective Assistance of Counsel

Ford also has failed to exhaust state renedies with
respect to her second claimof ineffective assistance of
counsel. In her response to the State’s answer, Ford
acknow edges her failure to exhaust state renedies, but asks
the court to take judicial notice that in June 2000, the
Del awar e Suprenme Court found Sarmuel L. GQuy to have viol ated
t he Del aware Rul es of Professional Conduct on several
occasi ons between 1996 and 1998. Quy served as trial and
appel | ate counsel for Thornton. Ford was represented at trial
by Christopher Amalfitano. Amalfitano was permtted to
wi t hdraw on appeal, and the Ofice of Public Defender was
subsequent |y appointed to represent Ford on appeal.

A finding of professional responsibility violations by
her co-defendant’s counsel does not relieve Ford from her
obligation to exhaust all state renedies before comng to this
court. As noted, a habeas petitioner nust present her clains
in a procedural context in which the nerits of the clains wll

be considered by the State Suprenme Court. See Castille, 489

US at 351. Ford has failed to bring her claim of

convicted of theft of property val ued over $500.00. Although

the USDA and State audits mght differ in the amounts of noney
deenmed m sappropriated, there is no indication of record that

absol ves petitioner of the charges.

12



i neffective assistance of trial counsel to the attention of

t he Del aware Supreme Court; accordingly, she has not exhausted
her state renmedy. Rule 61(i)(1) permts notions for
postconviction relief up to three years following a final
judgment. Since three years has not passed since Ford' s

convi ction becane final, she may still petition the Superior

Court for relief. See e.qg., Righter v. State 704 A. . 2d 262

(Del. 1997); Gattis v. State, 697 A 2d 1174, 1178-79 (Del.

1997). The court, therefore, will not address the unexhausted

claimof ineffective assistance of counsel. Toulson v. Beyer,

987 F.2d 984, 987-89 (3d Cir. 1993).
3. Discrimnation in Voir Dire

Ford' s final claimaccuses the State of *“purposeful
discrimnation inits voir dire of the jury.” Ford conplains
that the trial court erroneously denied counsel’s request to
ascertain the previous occupations of two retired jurors.
Ford contends that evidence has surfaced that these jurors
were | aw enforcenent officers. Furthernore, the entire jury
was white with the exception of one African-Anerican
alternate, who petitioners later |earned was an enpl oyee of a
school which participated in the Program

Ford acknow edges that this claimhas not been exhausted

in the state courts. Ford did not raise this i ssue on her

13



di rect appeal. Again, she is now procedurally barred under
Rule 61 fromraising the issue in State court, and this court
may not consider the procedurally defaulted claimabsent cause
and prejudice or a fundanental m scarriage of justice to
excuse the default. Ford alleges as the cause of the default
the ineffective assistance provided by her attorneys. Because
her claimof ineffective assistance of appellate counsel has
not been — but can be — presented to the State court, the
petition shall be di sm ssed.

Ford petitions this court to stay any deci sion regarding
this issue until the State has provided the court with the
voir dire transcripts. To date, no transcript has been
prepared of the voir dire. The court will not order the
production of the transcripts because the court cannot
entertain the nerits of the issue for the procedural reasons
above.

B. Thornton’s Petition is Successive

This court decided Thornton’s previous petition on the

merits. See Thornton v. Kearney, Cv. Act. No. 97-585-SLR

1999 U.S. Dist. LEXIS 12115 (D. Del. 1999). Al though the
court gave Thornton the opportunity to anmend his 1997 petition
to incorporate the clains he now presents, Thornton failed to

do so.

14



Since Thornton previously filed a 8§ 2254 petition
attacking the sane conviction, this court nmust dismss the
second petition absent an order fromthe Third Grcuit Court
of Appeals. See 28 U S.C. § 2244(b).

V. CONCLUSI ON

For the aforenentioned reasons, petitioners’ application

for a wit of habeas corpus is denied. An appropriate order

shal | i ssue.
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