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ROBI NSQN, Chi ef Judge
l. | NTRODUCTI ON

Plaintiff WlliamT. Davis filed this action agai nst
def endant Social Security Adm nistration on Novenber 1, 2002.
(D.1. 1) Plaintiff seeks increased social security benefits
under Title Il of the Social Security Act, 42 U S.C. 88 401-433.
Currently before the court is defendant’s notion to dism ss
pursuant to Fed. R Gv. P. 12(b)(1). (D.1. 10) For the reasons
that follow, the court shall grant defendant’s notion.
1. BACKGROUND

According to defendant, “[t]he plaintiff has been in pay
status for receipt of supplenental security inconme benefits since
May 2000, and the anmount of his check has increased in January of
each year, in accordance with cost-of living increases. There is
no record that he has ever filed a request for hearing or request
for Appeals Council review” (D.I. 9 at 3) Plaintiff has not
di sputed this fact and has nmade no all egation that he has
attenpted to pursue relief through the adm nistrative procedures
of the Social Security Adm nistration.
[11. STANDARD OF REVI EW

Not only may the | ack of subject matter jurisdiction be
raised at any tine, it cannot be waived and the court is obliged

to address the issue on its own notion. See Moodi e v. Fed.

Reserve Bank of NY, 58 F.3d 879, 882 (2d Cir. 1995). Once

jurisdiction is challenged, the party asserting subject matter



jurisdiction has the burden of proving its existence. See Carpet

Goup Int’'l v. Oiental Rug Inmporters Ass’'n, Inc., 227 F.3d 62,

69 (3d Gir. 2000).

Under Rule 12(b)(1), the court’s jurisdiction may be
chal l enged either facially (based on the |legal sufficiency of the
claim or factually (based on the sufficiency of jurisdictional
fact). See 2 James W Moore, More' s Federal Practice 8§ 12.30[4]
(3d ed. 1997). Under a facial challenge to jurisdiction, the
court nust accept as true the allegations contained in the
conplaint. See id. Dismssal for a facial challenge to
jurisdiction is “proper only when the claim‘clearly appears to
be immterial and nmade solely for the purpose of obtaining

jurisdiction or . . . is wholly insubstantial and frivol ous.

Kehr Packages, Inc. v. Fidelcor, Inc., 926 F.2d 1406, 1408-1409

(3d Cr. 1991) (quoting Bell v. Hood, 327 U. S. 678, 682 (1946)).

Under a factual attack, however, the court is not
“confine[d] to allegations in the . . . conplaint, but [can]
consi der affidavits, depositions, and testinony to resolve

factual issues bearing on jurisdiction.” Gotha v. United States,

115 F. 3d 176, 179 (3d Cir. 1997). See also Mixrtensen v. First

Fed. Sav. & Loan Ass’'n, 549 F.2d 884, 891-892 (3d Cr. 1977). In

such a situation, “no presunptive truthful ness attaches to
plaintiff’s allegations, and the existence of disputed nateri al

facts will not preclude the trial court fromevaluating for



itself the nmerits of jurisdictional clains.” Carpet G oup, 227

F.3d at 69 (quoting Mrtensen, 549 F.2d at 891). Although the
court should determ ne subject matter jurisdiction at the outset
of a case, “the truth of jurisdictional allegations need not

al ways be determned with finality at the threshold of
l[itigation.” More at 8 12.30[1]. Rather, a party may first
establish jurisdiction “by nmeans of a nonfrivol ous assertion of
jurisdictional elenents and any litigation of a contested
subject-matter jurisdictional fact issue occurs in conparatively
summary procedure before a judge alone (as distinct from
litigation of the sanme fact issue as an elenent of the cause of
action, if the claimsurvives the jurisdictional objection).”

Jerone B. Gubart, Inc. v. Geat Lakes Dredge & Dock Co., 513

U S. 527, 537-38 (1995) (citations omtted).
V. DI SCUSSI ON

Def endant argues that plaintiff’s claimnust be dism ssed
because plaintiff has failed to exhaust his adm nistrative appeal
renmedies prior to filing this action.

The Social Security Act authorizes judicial review of a
claimant’ s request for benefits only when the Comm ssioner
renders a “final decision” after an adm nistrative hearing before

an ALJ.!?

Under the regulations, a claimnt nust conplete a four step
process in order to obtain a final decision and qualify for
judicial review The steps are:



Any individual, after any final decision of

t he Comm ssioner of Social Security nade
after a hearing to which he was a party,
irrespective of the anount in controversy,
may obtain a review of such decision by a
civil action commenced within 60 days after
the mailing to himof notice of such decision
or within such further tine as the
Comm ssi oner of Social Security may all ow.

42 U.S.C. § 405(g) (enphasis added). Section 405(g) is the
exclusive jurisdictional basis for judicial review of cases
arising under Title Il of the Social Security Act. See 42 U S.C

8 405(h). An exception to the “final decision” rule applies when

(1) Initial determnation. This is a
determ nati on we make about your entitl enent
or your continuing entitlenent to benefits or
about any other matter, as discussed in Sec.
404. 902, that gives you a right to further
revi ew.
(2) Reconsideration. |If you are
dissatisfied with an initial determ nation,
you may ask us to reconsider it.
(3) Hearing before an adm nistrative | aw
judge. If you are dissatisfied with the
reconsi deration determ nation, you may
request a hearing before an adm nistrative
| aw j udge.
(4) Appeals Council review. If you are
di ssatisfied with the decision of the
adm nistrative | aw judge, you may request
that the Appeals Council review the decision
(5) Federal Court Review. When you have
conpleted the steps of the admnistrative
review process listed in paragraphs (a)(1)
t hrough (a)(4) of this section, we will have
made our final decision. |If you are
di ssatisfied wth our final decision, you may
request judicial review by filing an action
in Federal district court.

20 CF.R 8 404.900(a) (enphasis added).
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a claimant is presenting a constitutional claimor a claimthat

is wholly collateral to the claimfor benefits. See Califano v.

Sanders, 430 U.S. 99, 108-09 (1977).

In the instant case, plaintiff is requesting that the court
review a claimfor increased benefits that has not been presented
to the Social Security Administration. Plaintiff has failed to
obtain a “final decision” that permts judicial review of the
merits of his claim Thus, the court |acks jurisdiction over the
merits of plaintiff’s claimfor increased social security
benefits.

V. CONCLUSI ON
For the reasons stated, defendant’s notion to dism ss for
| ack of subject matter jurisdiction is granted. An appropriate

order shall issue.



IN THE UNI TED STATES DI STRI CT COURT

FOR THE DI STRI CT OF DELAWARE

WLLIAM T. DAVI S, )
Pl aintiff, g
V. g Cvil Action No. 02-1595-SLR
SOCI AL SECURI TY ADM NI STRATI ON, g
Def endant . g
ORDER

At Wimngton this 20th day of My, 2003, consistent with
t he nmenorandum opi ni on issued this sane day;
| T 1S ORDERED t hat defendant’s notion to dismss the

complaint (D.I. 10) is granted.

Sue L. Robinson
United States District Judge




