IN THE UNI TED STATES DI STRI CT COURT

FOR THE DI STRI CT OF DELAWARE

UNI TED STATES OF AMERI CA, )
Pl aintiff, g
V. g Crimnal Action No. 02-99-SLR
MARCUS JONES, 3
Def endant . g
MEMORANDUM CRDER
| NTRODUCTI ON

Def endant Marcus Jones has filed this notion to suppress
evi dence! sei zed pursuant to a search warrant executed on Apri
29, 2002 at 1003 Liberty Road, WI mngton, Delaware. (D.l. 13,
A69) Defendant alleges that the search warrant |acks the facts
necessary to establish probable cause, and is so | acking of
probabl e cause that it renders the “good faith exception”?
i napplicable. (D.I. 13, 18) The United States of Anmerica
(“governnment”) has filed its opposition. (D.lI. 17) Because both

sides agree that the four corners of the warrant affidavit are

The itens seized fromthe residence were five bags of crack
cocai ne, one bag of marijuana, twenty-nine 357 caliber live
amuni tion rounds, seven 380 caliber live rounds of ammunition,
one 9mm cal i ber live round of amunition, one 9 nmcaliber live
round of ammunition, one 380 caliber nmagazi ne, one unknown
caliber rifle round and one shoe box. (D.1. 13, A75) A federal
grand jury indicted defendant on one count of violating 18 U S. C
8§ 922(g) (1) for possession of ammunition, and on one count of 21
US. C 8§ 844(a) for possession of cocaine base. (D 1. 1)

2United States v. Leon, 468 U. S. 897 (1984).




di spositive, an evidentiary hearing was not held. (D.I. 13, 17)
The issues are fully briefed. For the reasons that follow,
defendant’s notion to suppress is denied.

1. BACKGROUND

The affidavit of probable cause filed in support of the
search warrant is four pages long and details a series of events
and individuals involved in the investigation of a first degree
assault case. According to the affidavit: On April 16, 2002,
Detective John Ciritella® was investigating a shooting in the
area of 27th and Bowers Street (“Bowers shooting”), W] m ngton,
where three individuals were injured. (D.I. 13, A7l) One of the
victinms indicated that the gunfire originated froman old, gold
vehicle with tinted windows. Police recovered shell casings from
380, 9nm and 40 cal i ber weapons.

Later that day, Del aware state police officers recovered a
brown, | ate nodel Honda abandoned in the First State Pl aza
parking lot. In the back seat, in plain view, police discovered
spent shell casings. Although the ignition was pulled up from
the steering columm, the car had not been reported stolen.
Because the shell casings were consistent with those recovered
fromthe Bowers shooting, the car was towed to the WI m ngton

pol i ce garage and searched pursuant to a warrant. Police

3Ciritella has been a Wl m ngton, Del aware police officer
since Cctober 6, 1986 and assigned to the Crimnal Investigation
D vision since May 11, 1999. (D.1. 13, A71)
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di scovered one spent 40 caliber casing, one 380 spent shel
casing and twel ve 223 caliber spent shell casings. An officer
fromthe Evidence Detection Unit indicated that these casings
were “high confidence matches” to the Bowers shooting. The
casi ngs al so matched ot her shootings being investigated.

Ciritella viewed a security surveillance video of the First
State Plaza parking lot that reveal ed the Honda was driven and
parked by a black male. A white car (“Bonneville”), with a
spoiler on the rear trunk area, pulled al ongsi de the Honda,
pi cked up the man and drove away.

On April 18, 2002, a vehicle matching the Bonneville was
stopped by WIm ngton police. The driver, Ranmadan Dorsey
(“Dorsey”), waived Mranda warnings and voluntarily admtted
that he drove the Honda to the First State Plaza parking | ot
after he noticed the car parked in front of his sister’s house on
Ll oyd Street. Because Dorsey was concerned that the police were
“after him” he decided to nove the car.

On April 26, 2002, Critella interviewed a suspect (“Cl 1")
police had arrested earlier that day. Cl 1 told Ciritella that
he and Dorsey had dropped off two AR-15 rifles at a storage
facility sonetime in md-April. The AR 15 rifle fires 223
cal i ber rounds.

Cl 1 was taken to the storage facility and identified the

storage area where Dorsey stored the rifles. Although CI 1 was



unable to state the storage unit nunber, he correctly identified
Al et heia Hi ckson as the renter. M. Hickson is the nother of
Andre Hi ckson (“Hi ckson”), an associate of Dorsey. Dorsey and

H ckson were the only individuals that CI 1 saww th the rifles.
H ckson was al so seen hiding guns in speakers at a residence

| ocated across fromthe Bel vedere Fire House.

On April 29, 2002, Critella interviewed a subject (“C 2")
regarding the Bowers shootings. Cl 2 told Gritella that on the
day of the shooting, he was with defendant at a house on LI oyd
Street. Hickson arrived at the house and said he had to dispose
of the sweatshirt he was wearing because it was covered with
gunpowder. Hickson had a grey handgun in his waistband. C 2
sai d def endant showed him a newspaper article describing the
Bowers shooting and indicated that H ckson was invol ved.

H ckson and defendant are related, according to Cl 2. One
day while at the 1003 Liberty Road residence, Hi ckson showed C 2
and defendant a box containing an AR-15 rifle, a German | uger,
and at |east four other handguns. The Belvedere Fire House is
| ocated across from 1003 Li berty Road. A police investigation
into the property reveal ed that Al etheia H ckson had a phone
nunber listed for the residence.

As part of another investigation, Critella knew that Dorsey
was a suspect in a burglary of a gun store. Anobng the itens

stolen were AR-15 rifl es.



Based on Ciritella s affidavit, a search warrant was issued
on April 29, 2002 by a Justice of the Peace for New Castle
County, Delaware for the residence at 1003 Liberty Road. The
warrant authorized a search for weapons, including AR 15 rifles
and anmunition as well as materials or docunents related to the
Bower s shooting investigation.

Il. STANDARD OF REVI EW

The Fourth Amendnment of the United States Constitution
establishes the right of all people to be secure in their hones
agai nst unreasonabl e searches and sei zes wi thout a warrant that
i's supported by probabl e cause and specifically describes the

area to be searched. United States v. Zimmerman, 277 F.3d 426

431 (3d Cir. 2002). Because unreasonabl e government intrusion
into the honme is “the chief evil against which the wording of the

Fourth Anendnent is directed,” Payton v. New York, 445 U S. 573,

585 (1980), a judge must consider whether sufficient evidence has
been presented that denonstrates that there is a “fair
probability” that evidence of a crime will be |ocated at the

pl ace to be searched before validating a warrant. |llinois v.

Gates, 462 U. S. 213, 238 (1983).
Once issued, a review ng court nust determ ne whether there
was a “substantial basis” for determ ning that probable cause

existed. United States v. Harvey, 2 F.3d 1318, 1322 (3d G

1993). Essentially this hinges on whether, considering all of



the circunstances described in the affidavit, there was a fair
probability that contraband or evidence of a crine wuld be found

in a specific location. United States v. Gates, 462 U S. 213,

238 (1983). The decision of the issuing officer should be

af forded great deference. United States v. Zimerman, 277 F.3d

426, 432. The reviewing court should avoid “interpreting
affidavit[s] in a hyper-technical, rather than a commbn sense

manner.” United States v. Jones, 994 F.2d 1051, 1055 (3d Cr

1993). In so doing, the court nust confine itself to only the
affidavit and cannot consider other portions of the record.

United States v. Hodge, 246 F.3d 301, 305 (3d Cr. 2001). Wen

resol ving questionabl e cases, the deference accorded warrants

should prevail. United States v. Jones, 994 F.2d at 1055.

Mor eover, direct evidence linking the place to be searched with a
crime is not required for a warrant to issue. |d. at 1056.
Rat her, “probable cause can be, and often is, inferred by
considering the type of crine, the nature of the itens sought,
t he suspect’s opportunity for conceal mrent and nornmal i nferences
about where a crimnal mght hide” the itens sought. 1d.

The good faith exception to the exclusionary rul e

“Instructs that suppression of evidence ‘is inappropriate when an

“The exclusionary rule is a judicially created renedy
designed to deter police conduct that violates the constitutional
rights of individuals. United States v. Leon, 468 U S. at 919;
United States v. Zinmmerman, 277 F.3d at 436.
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of ficer executes a search in objectively reasonable reliance on a
warrant’s authority’ even though no probable cause to search

exists.” United States v. Zimernman, 277 F.3d 426, 436, (quoting

United States v. Hodge, 246 F.3d 301, 307 (3d Gr. 2001)). The

Suprene Court’s “evaluation of the costs and benefits of
suppressing reliable physical evidence seized by officers
reasonably relying on a warrant issued by a detached and neutral”
judicial officer conpelled the creation of the good faith

exception. United States v. Leon, 468 U. S. 897, 913. A warrant

i ssued by a judge “normally suffices to establish that a | aw
enforcenent officer has acted in good faith in conducting the
search.” 1d. at 922. There are, however, four situations where
an “officer’'s reliance on a warrant would not be reasonabl e and
woul d not trigger” the good faith exception:

1. \Were the [judge] issued the warrant in
reliance on a deliberately or recklessly fal se
af fidavit;

2. \Were the [judge] abandoned his or her
judicial role and failed to performhis or her
neutral and detached function;

3. \Were the warrant was based on an affidavit
so lacking in indicia of probable cause as to
render official belief inits existence entirely
unr easonabl e; or

4. \Were the warrant was so facially deficient
that it failed to particularize the place to be
searched or the things to be seized.

United States v. Zimmerman, 277 F.3d at 436; see also United

States v. Leon, 468 U S. at 923; United States v. Hodge, 246 F.3d

301, 307.



111, DI SCUSSI ON

The results of Critella s investigation of the Bowers
shooting are chronicled in a pieceneal fashion in the four page
affidavit. Considered discretely, each piece of information does
not support a finding of probable cause to search defendant’s
resi dence. Considered cunul atively, however, the information
contained in the warrant does establish with a fair probability
that evidence related to the Bowers shooting would be found at

the 1003 Liberty Road residence. See Illinois v. Gates, 462 U S

213, 238 (1983)(totality of the circunstances shoul d be
considered in probable cause determ nations). Defendant’s
argunent that the Cls were not proven reliable is unsupported by
the record because Ciritella did verify the storage unit
information which in turn supported CI 2's information about a
rel ati onshi p between defendant, Ms. H ckson and Hi ckson.

Even assumi ng that a substantial basis for probable cause
were | acking, the court finds the good faith exception applies
and, therefore, the evidence obtained pursuant to the warrant is
adm ssi ble. There has been nothing presented to inplicate any of
the four exceptions to the good faith exception to the
excl usi onary rul e.
| V. CONCLUSI ON

For the reasons stated, at WImngton this 22d day of

May, 2003;



| T 1S ORDERED t hat :

1. Defendant’s notion to suppress is denied. (D.I. 13)

2. A tel ephonic conference is schedul ed for Friday,
June 13, 2003 at 8:30 a.m wth the court initiating said call.

3. The tinme between this order and June 13, 2003,
shal | be excluded under the Speedy Trial Act in the interests of

justice. 18 U.S.C. 8§ 3161(h)(8)(A).

Sue L. Robinson
United States District Judge




