N THE UNI TED STATES DI STRI CT COURT

FOR THE DI STRI CT OF DELAWARE

ERI C AMARQG, )
)
Pl aintiff, )
)

V. ) QGvil Action No.00-741-SLR
)
STANLEY TAYLOR, RAPHAEL W LLI AMS, )
M  JANE BRADY, C/ O MASON, )
C/ O HARRI FORD, SGT. SHEETS, )
SGT. SENATO, LT. TAYLOR, LT. POLK )
and QRT MEMBERS 4-12 SHI FT, )
)
Def endant s )

VEMORANDUM ORDER
| NTRODUCTI ON

On July 17, 2001, plaintiff Eric Amaro filed this civil
rights action pursuant to 42 U.S.C. 8§ 1983 agai nst Depart nent
of Correction Conm ssioner Stanley Taylor, Warden Raphael
WIlliams, Delaware Attorney General M Jane Brady,
Correctional Officer Mason, Correctional O ficer Harriford,
Sgt. Sheets, Sgt. Senato, Lt. Taylor, Lt. Polk and the Quick
Response Team nenbers of the 4-12 shift. (D.1. 2) Plaintiff
claims that defendants violated his Ei ghth Amendment right
agai nst cruel and unusual punishnment, and are liable for
assault and battery stemm ng from an unwarranted beating that
occurred on May 12, 2000. (lLd.) Plaintiff is seeking
conpensatory and punitive damages in addition to a tenporary

restraining order to stop alleged abuse in retaliation for



filing the conplaint.* (ld.) Plaintiff is also requesting a
federal government investigation into these matters. (Ld.)
Currently before the court is defendants’ notion to
dism ss plaintiff’'s conplaint for failure to exhaust
adm ni strative renmedies and for failure to state a clai mupon
which relief can be granted. (D.l. 47) For the follow ng
reasons, defendants’ motion is granted in part and denied in
part.
1. BACKGROUND
On May 12, 2000, as plaintiff showered, a code was called
over the intercomrequiring a correctional officer fromthe 2C
Pod to respond. (D.1. 2) A lock-in order was given by
def endant C/ O Mason for the inmates housed in the 2C and 2D
Pods, including plaintiff, to return to their cells. (lLd.)
Plaintiff alleges that he was unaware of the | ock-in order
until he exited the shower. (ld.) Plaintiff clains he tried

unsuccessfully to enter his | ocked cell, after which he

IAfter plaintiff filed the conplaint, he began sending
letters to the court describing incidents of alleged
retaliation against himfor filing the |awsuit and conpl ai ni ng
about the prison guards. (D.I. 15, 17, 20, 28, 37, 38, 40)
Plaintiff has cited receiving warnings about the “blue wall of
silence,” threats against his famly, being transferred to
another facility, being placed in super maxi mnum security with
no di sciplinary hearing, being locked in a cell for 47 hours
and having all his | egal papers disappear. (D.I. 15, 17, 20,
37)



attempted to get C/ O Mason’s attention. (ld.) C/ O Mason did
not unl ock the door and, according to plaintiff, becanme

“di straught” with him (lLd.) C/ O Mason then called a Code-6
(“refusal to lock-in"), summning a Quick Response Team
(“QRT”) to plaintiff’s cell. (1d.)

The floor |ieutenant and a nmenber of the QRT responded
to the Code-6. (ld.) After plaintiff explained he could not
respond because he was showering, the lieutenant let himinto
his cell. (lLd.) A few mnutes later, the floor |ieutenant,
def endant Sgt. Sheets and a OQRT nenber re-entered the pod and
began yelling about the person who refused to |ock-in. (Ld.)
When they reached plaintiff’'s cell, Sgt. Sheets opened the
door and asked who refused to lock in. (lLd.) As plaintiff
gave his explanation, Sgt. Sheets ordered the QRT to take
plaintiff out of the cell. (Ld.) As plaintiff allegedly
took too long to exit, Sgt. Sheets ordered the QRT to “take
[himM down.” (l1d.) As the six nenmbers of the QRT threw
plaintiff to the floor, he fell on his shoul der and one side
of his face. (ld.)

Plaintiff asserts that after the QRT shackl ed his hands
and | egs, they “repeatedly punched and kicked” him (ld.) On
the command of Sgt. Sheets and the floor |ieutenant, the QRT

raised plaintiff off the floor and escorted hi mdown the hall.



(ILd.) During this time, plaintiff clains that C/ O Harriford
held a shield in front of plaintiff and periodically ramed it
into plaintiff’s face until they reached the infirmary. (1d.)
The nurse who exam ned plaintiff found bleeding in his nmouth
and | acerations on his shoulder and face. (1d.)

Al t hough plaintiff conpl ained of a possible broken nose,
def endant Lt. Taylor ordered the QRT to take plaintiff from
the infirmary. (l1d.) Plaintiff alleges that he was struck
again in the face with the shield and in the neck and stomach
with a baton. (lLd.) According to plaintiff’s conplaint, a
member of the QRT said, “this one likes to talk,” and struck
plaintiff in the stomach with a baton. (1d.)

Upon entering 1F Pod, plaintiff alleges that he was
slammed into a wall and one of his teeth was knocked out.
(Ld.) He was then placed in Cell 18, where he remai ned
uncl ot hed for several hours. (ld.) Plaintiff was kept in
Cell 18 for ten days during which he clains Sgt. Senato
subj ected himto physical and nental abuse, including refusing
himfood. (1d.)

At a May 30, 2000 hearing, plaintiff was found not guilty
of all disciplinary charges brought against himrelated to the
May 12, 2000 incident. (ld.) Plaintiff alleges, in letters

sent to the court, that the abuse and use of excessive force



has not ended. (D.I. 15, 17, 20, 28, 37, 38, 40) Plaintiff
claims that he “filed a grievance citing all that happened to

me,” and has not received a response.? (D.l. 2)

I STANDARD OF REVI EW

I n analyzing a notion to dism ss pursuant to Federal Rule
of Civil Procedure 12(b)(6), the court nmust accept as true al
mat eri al allegations of the conplaint and it nust construe the

conplaint in favor of the plaintiff. See Trunp Hotels &

Casino Resorts, Inc. v. Mrage Resorts, Inc., 140 F.3d 478,

483 (3d Cir. 1998). “A conplaint should be dism ssed only if,
after accepting as true all of the facts alleged in the
conplaint, and drawi ng all reasonable inferences in the
plaintiff’s favor, no relief could be granted under any set of
facts consistent with the allegations of the conplaint.” [d.
Claims may be dism ssed pursuant to a Rule 12(b)(6) notion
only if the plaintiff cannot denonstrate any set of facts that

would entitle himto relief. See Conley v. G bson, 355 U.S.

41, 45-46 (1957). \here the plaintiff is a pro se litigant,

the court has an obligation to construe the conpl ai nt

2Pl ai nti ff appended to his answer brief two Grievance
Forms that he allegedly filed in response to the May 12, 2000
incident. (D.I. 54, Exs. B, C) Defendants submtted an
affidavit by Sergeant Mary Modody, who clainms that, although
plaintiff filed a successful grievance on May 9, 2000, there
is no evidence on file that plaintiff submtted a grievance
over the May 12, 2000 incident. (D. 1. 48, Ex. A)



liberally. See Haines v. Kerner, 404 U S. 519, 520-521

(1972); G bbs v. Roman, 116 F.3d 83, 86 n.6 (3d Cir. 1997);

Urutia v. Harrisburg County Police Dep’t., 91 F.3d 451, 456

(3d Cir. 1996). The noving party has the burden of

per suasi on. See Kehr Packages., Inc. v. Fidelcor, Inc., 926

F.2d 1406, 1409 (3d Cir. 1991).



| V. DI SCUSSI ON

A Fai l ure to Exhaust Adm nistrative Renedies

Def endants argue that plaintiff did not exhaust his
adm nistrative renmedies prior to filing this action pursuant
to the Prison Litigation Reform Act (“PLRA”), 42 U S.C. 8§
1997e(a).® Before filing a civil action on an excessive force
claim a plaintiff-inmte nust exhaust his adm nistrative
remedi es, even if the ultimate relief sought is not avail able

t hrough the adm nistrative process. See Booth v. Churner, 206

F.3d 289, 300 (3d Cir. 2000), cert. granted, 531 U. S. 956

(2000), aff’'d, 121 S. Ct. 1819 (2001). See also Ahned v.

Sronovski, 103 F. Supp.2d 838, 843 (E.D. Pa. 2000) (quoting

Nyhuis v. Reno, 204 F.3d 65, 73 (3d Cir. 2000) (stating that

Section 1997e(a) “specifically mandates that inmate-plaintiffs
exhaust their available admnistrative renedies”). An inmate
has exhausted his avail able adm nistrative renedi es when he
has filed a grievance to which prison officials fail to

respond. See, e.q., Gegory v. PHS, Inc., No. 00-467-SLR

SThe PLRA provides, in pertinent part:

No action shall be brought with respect to
prison conditions under section 1983 of
this title, or any other Federal law, by a
prisoner confined in any jail, prison, or
ot her correctional facility until such
adm ni strative renmedi es as are avail abl e
are exhaust ed.

42 U.S.C. § 1997e(a).



2001 W 1182779, at *3 (D. Del. Sept. 21, 2001). The courts
are split, however, on whether assault and excessive force
constitute “prison conditions” for purposes of exhaustion

under 42 U. S.C. 8 1997e(a). See, e.qg., Booth, 206 F.3d at

293-99; contra Nussle v. Wllette, 224 F.3d 95, 106 (2d Cir.

2000), cert. granted, Porter v. Nussle, 121 S. Ct. 2213 (June

4, 2001) (00-853).

In the case at bar, the record indicates that plaintiff
filed a grievance formover the alleged incident and that
prison officials failed to respond to plaintiff’'s grievance
form Thus, the court finds that plaintiff has exhausted his
adm ni strative renedi es.

B. Liability of Defendants Stanley Tayl or, Raphael
WIlliams and M Jane Brady

At the outset, the court notes that the El eventh
Amendnment bars suit against defendants in their official

capacities. See Pennhurst State Sch. & Hosp. v. Hal dernman,

465 U. S. 89, 100 (1984) (“[!1]n the absence of consent, a suit
[in federal court] in which the State or one of its agencies
or departments is named as the defendant is proscribed by the
El eventh Amendnent.”).

As to the liability of defendants Taylor, WIIliams and
Brady in their individual capacities, it is an established
principle that, as a basis for liability under 42 U. S.C. 8§

8



1983, the doctrine of respondeat superior is not acceptable.

See Monell v. Dep’'t. of Social Servs., 436 U.S. 658 (1978).

See also Rode v. Dellarciprete, 845 F.2d 1195, 1207 (3d Cir.

1988); Hanpton v. Hol nmesburg Prison Officials, 546 F.2d 1077,

1082 (3d Cir. 1976); Heine v. Receiving Area Pers., 711 F.

Supp. 178, 185 (D. Del. 1989). Personal involvenmnent by a
def endant is essential in a civil rights action. See Rode,
845 F.2d at 1207. “Allegations of personal direction or of
actual know edge and acqui escence” are adequate to denonstrate
personal involvenment. [1d. Such allegations are required to
be “made with appropriate particularity.” 1d. Plaintiff’s
conplaint states no facts to suggest any personal involvenent
in, or know edge of, the alleged incident by defendants
Taylor, WIllianms or Brady. Thus, defendants Taylor, WIIians
and Brady are disnm ssed as defendants in this action.
C. Remai ni ng Defendants’ Defense of Qualified Immunity
Def endants contend that they cannot be held liable in
their individual capacities under the doctrine of qualified
inmmunity. Governnent officials perform ng discretionary
functions are immune fromliability for civil damages,
provi ded that their conduct does not violate “clearly
establ i shed statutory or constitutional rights of which a

reasonabl e person would have known.” Sharrar v. Felsing, 128




F.3d 810, 826 (3d Cir. 1997) (quoting Harlow v. Fitzgerald,
457 U. S. 800, 818 (1982)). A right is “clearly established”
when “[t] he contours of the right [are] sufficiently clear
that a reasonable official would understand that what he is

doing violates that right.” Anderson v. Creighton, 483 U S.

635, 640 (1987); accord In re City of Philadelphia Litig., 49

F.3d 945, 961 (3d Cir. 1995).
In analyzing a qualified imunity defense, the court nust

first ascertain “whether plaintiff has [all eged] a violation

of a constitutional right at all.” Larsen v. Senate of the

Com of Pa., 154 F.3d 82, 86 (3d Cir. 1998). Next, the court

must inquire whether the right was “‘clearly established at

the tinme the defendants acted.” |In re City of Phil adel phia
Litig., 49 F.3d at 961 (quoting Acierno v. Cloutier, 40 F. 3d

597, 606 (3d Cir. 1994)). Finally, the court nust deterni ne
whet her “‘a reasonable person in the official’s position would
have known that his conduct would violate that right.’”” Open

Inns, Ltd. v. Chester County Sheriff’'s Dep't., 24 F. Supp.2d

410, 419 (E.D. Pa. 1998) (quoting WIlkinson v. Bensal em

Townshi p, 822 F. Supp. 1154, 1157 (E.D. Pa. 1993) (citations
omtted)). If on an objective basis “‘it is obvious that no
reasonably conpetent officer would have concluded that [the

actions were lawful],’” defendants are not immune from suit;

10



however, if officers of reasonabl e conpetence coul d di sagree

on this issue, imunity should be recognized.”” 1n re City of

Phi |l adel phia Litig., 49 F.3d at 961-62 (quoting Malley v.

Briggs, 475 U.S. 335, 341 (1986)).

In the case at bar, the court has determ ned that
plaintiff has alleged facts sufficient to state a claimfor an
Ei ght h Amendnent violation. Also, at the tine of the events
at issue, plaintiff’'s Ei ghth Arendnent right agai nst excessive
force was clearly established. Because the court finds that
no reasonably conpetent officer would conclude that the
remai ni ng def endants’ actions were consistent with governing
| egal principles, they are not entitled to qualified imunity.
Thus, defendants’ notion to dismss is denied as to defendants
C/ O Mason, C/ O Harriford, Sgt. Sheets, Sgt. Senato, Lt.

Tayl or, Lt. Polk and the Quick Response Team nenbers of the 4-

12 shift in their individual capacities.?

‘Def endants al so contend that they are inmmune from
personal liability under the State Tort Clains Act. See 10
Del. C. 8 4001; see also Smth v. New Castle County Vo-
Technical Sch. Dist., 574 F. Supp. 813 (D. Del. 1983).
Section 4011(c) extends immunity fromliability to enpl oyees.
See 10 Del. C. 84011(c). However, “[a]ln enpl oyee may be

personally liable for acts or om ssions causing . . . bodily
injury . . . for those acts which were not within the scope of
enpl oyment or which were performed with wanton negligence or
willful and malicious intent.” |1d. The court finds that

def endants are not entitled to immunity under the State Tort
Cl ai ns Act.

11



V. CONCLUSI ON
Therefore, at WIlmngton, this 25th day of October, 2001,
| T I' S ORDERED t hat :
1. Defendant’s notion to dismss (D.I. 47) is:
a. granted with respect to defendants Stanl ey
Tayl or, Raphael WIlliams and M Jane Brady; and
b. granted with respect to the renmaining defendants
in their official capacities and denied with respect to the
remai ni ng defendants in their individual capacities.
2. Plaintiff’s notion for a prelimnary injunction
(D.1. 40) is denied.
3. All motions to join other parties and anend the
pl eadi ngs shall be filed on or before December 21, 2001.
4. Al'l discovery shall be conpleted on or before
January 21, 2002.
5. Al'l dispositive notions shall be filed on or before
February 21, 2002. Responses shall be filed on or before
March 7, 2002. Reply briefs may be filed on or before March

21, 2002.

United States District Judge
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