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ROBI NSON, Chi ef Judge
l. | NTRODUCTI ON

This matter is before the court on defendant Anmeri Serve Food
Distribution, Inc.'s ("Ameri Serve") notion for partial summary
judgment. (D.l1. 25) Plaintiff Lanb-Weston, Inc. ("Lanb-Wston") has
filed its opposition and Aneri Serve has filed a reply. (D.|. 44, 47)
For the reasons that follow, AmeriServe's notion for partial summary
judgnment i s deni ed.
1. STANDARD OF REVI EW

A party is entitled to sunmary judgnment only when the court
concludes “that there is no genuine issue of material fact and that
the party is entitled to judgnent as a matter of law.” Fed. R Civ.
P. 56(c). The noving party bears the burden of proving that no

material issue of fact is in dispute. See Matsushita Elec. 1ndus.

Co.. Ltd. v. Zenith Radio Corp., 475 U.S. 574, 586 n. 10 (1986).

Once the noving party has carried its initial burden, the nonnoving
party “must conme forward with ‘specific facts showing that there is a
genui ne issue for trial.”” 1d. at 587(quoting Fed. R Civ. P. 56(e)).
“Facts that could alter the outcome are ‘material’, and disputes are
‘genuine’ if evidence exists fromwhich a rational person could
conclude that the position of the person with the burden of proof on

the disputed issue is correct.” Horowitz v. Federal Kenper Life

Assur. Co., 57 F.3d 300, 302 n. 1 (3d Cir. 1995). |If the nonnoving




party fails to make a sufficient showing on an essential el enent of
his case with respect to which he has the burden of proof, the noving

party is entitled to judgnment as a matter of |law. See Cel otex Corp.

v. Catrett, 477 U S. 317, 322 (1986). The nere existence of sone

evidence in support of the party will not be sufficient for denial of
a notion for summary judgnent; there nust be enough evidence to
enable a jury reasonably to find for the nonnoving party on that

factual issue. See Anderson v. Liberty Lobby, Inc., 477 U. S. 242,

249 (1986). This court, however, nust “view all the underlying facts
and all reasonable inferences therefromin the |ight nost favorable

to the party opposing the notion." Pa. Coal Ass’'n v. Babbitt, 63

F.3d 231, 236 (3d Cir. 1995); Pacitti v. Macy's, 193 F.3d 766, 772

(3d Cir. 1999).
1. FACTS

As a dealer in perishable compdities within the meani ng of the
Perishabl e Agricultural Conmmodities Act, 7 U S. C. 8499 et seq.,
(“PACA”), Anmeri Serve purchases and sells perishable agricultural
commodities in interstate conmerce on a whol esale basis. (D.I. 5)
Lanb- Weston is engaged in the business of selling potato products to
purchasers who resell these potato products. (D.1. 1) Lanb-Weston
sold to Aneri Serve on credit potato products, which have been val ued
by Lanmb-Weston at $4,974,966.46. Prior to paynment, Anmeri Serve filed

a voluntary petition for bankruptcy under Chapter 11 of the United



St at es Bankruptcy Code (“the Code”) on January 31, 2000. (D.1. 5)
On February 1, 2000, affiliated and subsidiary debtors filed Chapter
11 petitions and the cases were procedurally consolidated by order
dated February 2, 2000. Aneri Serve has been operating its business
as a debtor-in-possession since that tine.

On March 17, 2000, Aneri Serve was ordered to identify those
claim subject to statutory protection under PACA. (D.1. 5) Based on
two court decisions, Ameri Serve denied Lanmb-Weston' s cl ai ns,
asserting that the potato products did not fall under PACA protection
for perishable products.

Subsequently, Lanb-Weston filed an adversary conpl aint seeking a
decl aratory judgnent that the french fries it sold to Anmeri Serve are
subj ect to and covered by the statutory trust arising under PACA.
(Bankruptcy Docket (“BK’) 4) By Order dated July 27, 2000, the
bankruptcy court granted Lanmb-Weston’s notion and concl uded the
adversary proceedi ng was non-core. (BK 5) On August 10, 2000, Lanb-
Weston nmoved for and was granted a wi thdrawal of reference pursuant
to 28 U.S.C. 8157(d). (D.I1. 1) V. DI SCUSSI ON

Def endant Aneri Serve brings this notion for partial summary
judgment arguing that a prior bankruptcy court finding against
plaintiff estops it frompursuing this action. (D.l. 25)

Def endant’ s notion is prem sed upon defensive coll ateral estoppel,

defined as a defendant’s attenpt to “prevent a plaintiff from



asserting a claimthe plaintiff has previously litigated and | ost

agai nst anot her defendant.” Parklane Hosiery Conpany, Inc. v. Shore,

439 U.S. 322, 326 n. 4 (1979). \Wether used offensively or
defensively, the party invoking issue preclusion nust denonstrate
that four factors are nmet: 1) the issue to be precluded is the sane
as that involved in the prior action; 2) the issue was actually
litigated; 3) it was a valid and final judgnment; and 4) the

determ nati on was essential to th prior judgnent. Burlington

Nort hern Railroad Co. v. Hyundai Merchant Marine Co., Ltd, 63 F.3d

1227, 1231 (3d Cir. 1995) (quoting In re Graham 973 F.2d 1089, 1097
(3d Cir. 1992)).

Even if all criteria are satisfied, application of the doctrine
is "subject to overriding fairness determ nation by the trial judge."

Burlington, 63 F.3d at 1231. The party resisting issue preclusion

should be “permtted to denonstrate... that he did not have 'a fair

opportunity procedurally, substantively and evidentially to pursue

his claimthe first time'". Bl onder - Tonque Laboratories, lInc. V.
University of Illinois Foundation, 402 U.S. 313, 333 (1971) (quoting

Ei sel Col unbia Packing Co., 181 F. Supp. 298, 301 (D.Mass. 1960)). As

applied here, the court finds all four prerequisites to the
doctrine’s application are net essentially for the reasons plaintiff
advances. \What cannot be established with confidence, however, is

t hat Lanmb-Weston had a full and fair opportunity to litigate the core



i sSsue.

Specifically, whether the bankruptcy hearing permtted Lanb-
Weston a full and fair opportunity to litigate first requires a
recognition that the bankruptcy rules closely mrror the federa

rules of civil procedure. |In re S3 Ltd., 252 B.R 355 (Bankr. E.D

Va. 2000) (applying FRCP 26 and its expert requirenments to bankruptcy
proceedi ngs) . This includes discovery relating to expert w tnesses
who, under the Federal Rules of Civil Procedure, R 26(a)(2)(C), nust
have their reports supplied within 90 days of trial. The purpose of
the rule is to avoid surprise, permt discovery to test expert
opi nions, and prevent the obvious prejudice of secret testinony.
Wth these precepts in mnd, the court turns to a review of the
bankruptcy record concerning the events and hearing surroundi ng the
french fry issue in the Long John Silver (“LJS’) bankruptcy
proceeding. (D.1. 25, Exs. 4, 5, 6) There, Lanb-Weston supplied
french fries to the debtor LJS and sought paynment for the potato
products supplied on credit before the bankruptcy. LJS argued Lanb-
Weston's french fries were not covered under the trust created by
PACA, essentially, because the fries were battered. Lanb-Wston
rejected this characterization. At a hearing held on the matter,
Lanmb- West on presented one witness and LJS proffered two w tnesses.
Post hearing briefing occurred.

On February 10, 1999, the bankruptcy court ruled that the



specially engineered batter coating applied to the french fries
removed them fromthe category of perishable agricultural comodities

protected under PACA. 1n re Long John Silver's Restaurants, lnc.,

230 B.R. 29, 35 (Bankr. D.Del. 1999). Lanb-Wston appeal ed the
deci sion, but later withdrew its appeal. (D.I1. 44)

During the hearing, LJS called two wi tnesses: enployee Sean
Mul doon and expert Edward O Neill. (D.I. 25, Ex. 8) While Ml doon
appeared to add little to the analysis, O Neill offered opinion on
the main issue and refuted the testinony of Lanmb-Weston’s only
w tness, Jerry Sl oan.

Particul arly, Sloan, Lanb-Wston's director of research and
devel opment, hol ds bachel or and master degrees in food science and
technol ogy. He expl ai ned Lanmb-Weston’s production process as it
relates to PACA and was able to squarely refute the contents of
Mul doon’ s affidavit, supplied nonths earlier. (ld., at 20) Ml doon’s
position was |ikew se challenged in July 1998 by the reply affidavit
of Lanb-Weston’ s Engi neeri ng Manager, Randall Spry. |t appears clear
t hat Lanmb-Weston prepared their case, in large part, based on the
only witness LJS tinely identified: Ml doon.

Wthin days of the hearing, however, LJS s strategy apparently
changed. O Neill conceded his report was not sent until “late on the

7th" of October -less than two full days before the hearing. (ld. at

80) Until that point, it appeared LJS would attenpt to refute



Sl oan’ s expert opinion solely with Miul doon-who holds only a business
adm ni stration degree and is nerely a purchaser of food and paper
products. (lLd. at 47) O Neill, by contrast and |li ke Sloan, holds a
master degree in food science and technology. (ld. at 73) The court
can only conclude that LJS decided, at the last mnute, to retain an
expert equal in caliber to Sloan. Before that tinme, Lanb-Wston had
reason to believe LJS s position was fully disclosed.

Beyond the | ateness of O Neill’s report, the reliability of the
testinony itself is suspect. For exanple, O Neill’s opinion appears
as a conpilation of hearsay, ranging frominternet research, to
sendi ng an associate to the library, to talking “with friends and
associ ates” in business about batter coating. (lLd. 79, 89) While an
expert nmay base an opinion on hearsay, it nmust be of a type regularly
relied upon by others in the field. Fed.R Evid. 703. It cannot be
said that internet and library research, such as here, is the type
“experts” customarily rely upon in formng |legitimte opinions.

Al t hough this court is cognizant of notion practice as an
accepted nethod of addressing issues such as these in the bankruptcy
context, neither the rules of procedure nor concepts of fundanental
fairness permt dimnution of a litigant’s rights. Those include an
adverse party’'s entitlement to tinmely receive expert reports and
conduct discovery in order to eval uate whether and to what extent the

basis of such opinions can be challenged. Wth this in mnd, the



court cannot view as fair the defense expert report arriving at Lanb-
Weston’ s door a “couple of days” before disposition. Such conduct,
absent an adversary’s opportunity to thoroughly investigate the

opi nion, casts doubt that Lanmb-Weston had “a fair opportunity
procedural ly, substantively and evidentially to pursue his claimthe

first tinme.” Bl onder - Tonque, 402 U.S. at 333.

As a final note, Ameri Serve suggests that only offensive

coll ateral estoppel permts a fairness assessnment. (D.1. 25, 47)
VWhile the majority of courts do ascribe to an equitable overview in
of fensi ve estoppel context, the court is unconvinced that such a
bright line has yet been drawn. [d. (applying the fairness analysis
in a defensive collateral estoppel context). Indeed, estoppel is a
doctrine grounded in equity. To apply it to sone cases and not to
others is itself unfair, and certainly does not conport with the
notion that there is “no intrinsic difference” between offensive and

defensi ve issue preclusion. Parklane Hosiery Co., 439 U S. at 331

n. 16.
V. CONCLUSI ON

In light of the court’s reservations about the full and fair

hearing conducted in the Long John Silver matter, collateral estoppel

does not apply and, therefore, Anmeri Serve’'s notion for parti al

sunmary judgnment is denied. An appropriate order shall issue.



IN THE UNI TED STATES DI STRI CT COURT

FOR THE DI STRI CT OF DELAWARE

In re: )
) Chapter 11
AMERI SERVE FOOD DI STRI BUTI ON )
INC., et al., ) Case No. 00-0358(PJW
)Jointly Adm ni stered
Debt ors. )
)
)
LAMB- VESTON, | NC. , )
)
Plaintiff, )
)
V. ) Civil Action No. 00-748 SLR
)
AMERI SERVE FOOD DI STRI BUTI ON, )
INC., et al., )
)
Def endant s. )
ORDER

At W I mngton this 28" day of Septenber, 2001, consi stent

with the menorandum opi nion issued this sanme date;

| T 1S ORDERED t hat defendant’s notion for partial summary

judgnment (D.I. 24) is denied.

United States District Judge



