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| NTRODUCTI ON

Plaintiff Inventio AG (“Inventio” or “Plaintiff”)
brought the instant action agai nst Defendants ThyssenKrupp
El evator Anmericas Corp., ThyssenKrupp El evator Corp., and
ThyssenKrupp Manufacturing Incorporated (collectively referred to
as “ThyssenKrupp” or “Defendants”) for patent infringenent. The
two patents in controversy are as follows: (1) United States
Patent No. 6,892,861, entitled “Destination Call Control for
Moder ni zing El evator Installation” (“*861 Patent"); and (2)
United States Patent No. 6,935,465, entitled “Method for
Moder ni zati on of an Elevator Installation” (“'465 Patent,”
together with the ‘861 Patent, the “Patents-in-Suit”).
Def endants assert counterclainms of non-infringenent and
invalidity with respect to both the 861 Patent and the 465
Pat ent .

The Patents-in-Suit are designed to restore and upgrade
an existing conventional elevator systemand its conponents to a
“destination call control” elevator system This process creates
i ncreased efficiency of elevator traffic by elimnating multiple
el evat or destination stops and el evator car overcrowdi ng.

The parties briefed their respective positions on claim
construction, and the Court conducted a Markman hearing on the

-3-



di sputed terns. Follow ng the Markman hearing, the Court
provided the parties with an opportunity to submt supplenenta
briefing on claimconstruction. This Menorandum provi des

constructions of the disputed terns.

1. BACKGROUND

In general, the Patents-in-Suit involve “destination
call control” technol ogy for elevators, which replaces the
traditional common el evator up-down style. The up-down el evator
control operates by a passenger first calling the el evator
t hrough an up-down button on the respective floor, and then
selecting the desired destination floor upon entering the
el evator car. The conputerized el evator control then noves the
car to the selected fl oor.

The destination call control systemrepl aces the up-
down buttons with a tel ephone style key-pad, through which the
passenger first selects the desired destination floor fromthe
keypad-button and the conmputerized el evator control selects the
fastest elevator to transport the passenger to the destination
floor. The passenger then proceeds to the designated el evator,
and the conputerized el evator control noves the elevator car to
the previously selected floor without the need for the passenger
to push an additional button upon entering the el evator car.
Users operate the floor termnals at the time an elevator is

requested, either by entering the destination floor on a keypad
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or carrying a device with a recogni zable identification code,
whi ch then generates a “destination call report” for the
el evator. This report includes both the boarding floor and the
destination floor for each respective passenger. Sinply put, the
noder ni zati on process which is at the heart of the Patents-in-
Suit streanmines the passenger’s use of an el evator by
conpressing a two-step process of calling an el evator and
selecting a destination floor into a single step.
The “noderni zation” process for elevators essentially
i nvol ves repl aci ng out dated conponents to increase el evator
efficiency. The system for nodernization contenplated by the
Patents-in-Suit constitutes a type of "retro-fitting"” in which
t he noderni zation device is integrated into the existing el evator
conponents in order to increase the efficiency of the
noder ni zati on process. The nodernization system conprised by the
Patents-in-Suit includes the installation of new floor termnals
(buttons pushed to call an elevator), a conputing unit, and a
noder ni zi ng device. |In essence, this nodernization process
constitutes a type of “patch” which allows the conventiona
el evator systemto operate as a “destination dispatch” system
w thout the need to replace the entire existing el evator system
The purpose of the technol ogy enconpassed by the
Patents-in-Suit is to nanage elevator traffic flowin order to

transport passengers to their destinations nore quickly and with



| ess crowdi ng than the conventional elevator system This
technol ogy optim zes the relevant elevator traffic patterns in
order to streamine the calling and dispatching of el evator cars.
In particular, this “nodernization” systemallows for the
updati ng of the conventional elevator systemeconomcally while
allow ng the elevator installations to function even during the
noder ni zati on process.

At the core of their dispute, the parties have a very
different understanding as to the scope of the technol ogy covered
by the Patents-in-Suit. Therefore, the parties have presented a
nunber of disputed claimterns for the Court to construe through

t hese Mar kman proceedi ngs.

[11. CLAI M CONSTRUCTI ON

Plaintiff asserts that Defendants have infringed clains
1, 2, 3, and 10 of the ‘465 Patent and clains 1, 2, 3, and 11 of
the 861 Patent. The clains of the Patents-in-Suit are
substantially simlar, and any rel evant textual differences are
di scussed herein. The full text of the clains allegedly
infringed are as foll ows:

A. ‘465 Patent, Claiml

1. A nmet hod of nodernizing an elevator installation
having at |east one elevator controlled by at | east one el evator
control by way of at |east one call report, conprising:

a. installing at |east one floor term nal at
each floor served by an elevator control for
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at | east one of the input of destination cal
reports and for recognition of identification
codes of users;

b. installing at |east one conputing unit and
connecting the at | east one conputing unit to
said floor termnals for at |east one of
eval uating the destination call reports and
associ ation of destination floors with
recogni zed once of the identification codes
and for the output of at |east one
destination signal; and

C. installing at | east one nodernizing device
and connecting the at | east one noderni zing
device to said floor termnals and said at
| east one conputing unit for reading the
destination signal, for converting the
destination signal into at |east one cal
report and for controlling the el evator
control by way of the call report.

(*465 Patent, col. 11:6-25.)

B. ‘465 Patent, Claim 2

2. The net hod according to claim1l wherein said step
c. is perforned by interrupting at | east one existing electrical
floor call transmtter |ine between at |east one floor cal
transmtter and the el evator control and connecting the el evator
control by an electrical line with said nodernizing device.

(Id. col. 11:26-31.)

C. ‘465 Patent, Claim3

3. The net hod according to claim1l wherein said step
c. is perforned by interrupting at | east one existing car cal
transmtter |ine between at | east one car call transmtter and
the el evator control and connecting the el evator control by an
electrical line with said nodernizing device.

(Id. col. 11:32-36.)

D. ‘465 Patent, Claim 10

10. The nmet hod according to claim11 including
perform ng said steps a. through c. for each el evator car and
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associ ated el evator control of an elevator installation in
successi on whereby the elevator installation is nodernized in a
nodul ar manner.

(Id. col. 11:63-67.)

E. ‘861 Patent, Claiml

1. A device for tenporarily operating an el evator
installation during nodernization, the elevator installation
having at | east one elevator, and at |east one el evator control
for controlling the elevator in response to call reports
generated by hail call transmtters and car call transmtters,
conpri si ng:

a noderni zing device tenporarily connected to the

el evator control controlling the elevator in response
to the call reports, the elevator control being

di sconnected fromthe hall call transmtters and the
car call transmtters of the elevator installation; and
at | east one conputing unit connected to said
noder ni zi ng devi ce for generating at |east one
destination signal to said nodernizing device, said
noder ni zi ng devi ce converting said destination signal
into a call report and generating said call report to
the el evator control for issuing said at |east one cal
report.

(*861 Patent, col. 11:6-21.)

F. ‘861 Patent, Claim?2

2. The device according to claim1 wherein said
noder ni zi ng devi ce has at | east one output connected with at
| east one floor call transmtter line input of the el evator
control for issuing said at |east one call report.

(Id. col. 11:22-25.)

G ‘861 Patent, Caim3

3. The device according to claim1l wherein said
noder ni zi ng devi ce has at | east one output connected with at
| east one car call transmtter line input of the el evator control
for issuing said at |east one call report.

(Id. col. 11:26-29.)



H

‘861 Patent, Caim1ll

A system for nodernizing an el evator

installation having at |east one el evator and an el evator control
for controlling the at | east one elevator control by a cal

report,

(ld. col.

conpri si ng:

a floor termnal for each floor of a building
served by an el evator, each said floor term nal
bei ng operative for at |east one of input of
destination call reports and recognition of

i dentification codes of passengers;

a conmputing unit connected to said floor termnals
for evaluating said destination call reports and
for association of destination floors with

recogni zed ones of said identification codes, said
conmputing unit generating a destination signal for
one of the destination floors associated with one
of the recognized identification codes; and

a noderni zing device connected to said conputing
unit and tenporarily connected to the el evator
control, said nodernizing device reading said
destination signal and converting said destination
signal into a call report for use by the el evator
control in controlling the el evator.

12: 32-53.)

V. LEGAL PRI NCI PLES OF CLAI M CONSTRUCTI ON

A court’s analysis of patent infringenent is conprised

of a well-established two-step process: (1) the neani ng of

di sputed clains are construed; and (2) the allegedly infringing

device is conpared to the clains as construed. Marknman v.

Westview Instrunents, Inc., 52 F.3d 967, 976 (Fed. Cr. 1995),

aff'd, 517 U.S. 370 (1996); Wavetronix LLC v. EIS El ec.

Integrated Sys., 573 F.3d 1343, 1354 (Fed. Gr. 2009). Wth
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respect to the first step, “[t]he purpose of claimconstruction
is to determ ne the neaning and scope of the patent clains that

the plaintiff alleges have been infringed.” Every Penny Counts,

Inc. v. Am Express Co., 563 F.3d 1378, 1382 (Fed. G r. 2009)

(citing @2 Mcro Int'l Ltd. v. Beyond Innovation Tech. Co., 521

F.3d 1351, 1360 (Fed. Cir. 2008)).
It is axiomatic that the clains define the scope of the

patent. Phillips v. AWH Corp., 415 F.3d 1303, 1312 (Fed Cr

2005) (en banc) (internal citations omtted); see also

| nnova/ Pure Water, Inc. v. Safari Water Filtration Sys., Inc.,

381 F.3d 1111, 1115 (Fed. Cr. 2004); Vitronics Corp. V.

Conceptronic, Inc., 90 F.3d 1576, 1582 (Fed. G r. 1996).

Therefore, the Court nust first ook to the words of the clains

thensel ves in order to ascertain their neaning. Vitronics Corp.

90 F.3d at 1582; see al so Reni shaw PLC v. Marposs Societa' per

Azioni, 158 F.3d 1243, 1248 (Fed. Cr. 1998) (“[T]he clains
define the scope of the right to exclude; the claimconstruction
inquiry, therefore, begins and ends in all cases with the actual
words of the claini).

A. Pl ain and ordi nary neani ng

Claimterns nust be initially interpreted according to

their ordinary and customary neaning. Genzyne Corp. V.

Transkaryotic Therapies, Inc., 346 F.3d 1094, 1106 (Fed. G

2003). Undefined claimterns are to be given an ordinary and
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customary neani ng “as understood by a person of ordinary skill

the art at the time of the invention.” Gemron Corp. V.

Sai nt - Gobain Corp., 572 F.3d 1371, 1378 (Fed. Cr. 2009). As

expl ained by the Federal Circuit:

[ b] ecause the nmeaning of a claimterm as understood by
persons of skill in the art is often not imrediately
apparent, and because patentees frequently use terns
i diosyncratically, the court |ooks to “those sources
avai lable to the public that show what a person of skill
in the art woul d have understood di sputed cl ai m| anguage

in

to mean,” including the words of the clains thensel ves,

t he

remai nder of the specification, the prosecution

hi story, and extrinsic evidence concerning relevant
scientific principles, the nmeaning of technical terns,
and the state of the art.”

Phillips,
B

415 F. 3d at 1314 (quoting Innova, 381 F.3d at 1116).

Intrinsic evidence

Where a court cannot properly construe a cl ai mbased on

the plain neaning, it is necessary to exanmne the intrinsic

record of the clains, which includes the specification and the

prosecution history. Masco Corp. v. United States, 303 F.3d

1316, 1324 (Fed. Cr. 2002) (citing Vitronics Corp., 90 F.3d at

1582) (hol ding such intrinsic evidence to be “the nost

significant source of the legally operative neaning of disputed

claimlanguage”). The specification contains a witten

description of the invention which nust be clear and conplete

enough to enable those of ordinary skill in the art to nmake and

use it, thus the specification provides necessary context for

understanding the clains, and “is always highly relevant to the
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clai mconstruction analysis.” Phillips, 415 F. 3d at 1315

(quoting Vitronics Corp., 90 F.3d at 1582). Therefore, a

patentee can act as his own | exicographer in the patent
specification by defining a termw th particularity that already
has an ordinary neaning to a person of skill in the art. Mrck &

Co., Inc. v. Teva Pharma. USA, Inc., 395 F.3d 1364, 1370 (Fed.

Cr. 2005) (internal citation omtted); Phillips, 415 F. 3d at
1321 (“[T] he specification “acts as a dictionary when it
expressly defines terns used in the clains . . . .’”7) (quoting

Vitronics Corp., 90 F.3d at 1582). “Wen consulting the

specification to clarify the neaning of claimterns, courts mnust
take care not to inport limtations into the clains fromthe

specification.” Abbott Labs. v. Sandoz, Inc., 566 F.3d 1282,

1288 (Fed. Cr. 2009). Limtations contained in the
specification should be applied judiciously and courts shoul d
refrain fromrestricting broader claimlanguage to a single
enbodi ment described in the specification “unless the patentee
has denonstrated a clear intention to limt the claimscope using
‘“words or expressions of manifest exclusion or restriction.’”

Id. (quoting Liebel-FlarsheimCo. v. Medrad, Inc., 358 F.3d 898,

906 (Fed. Cir. 2004)); see also Bell At. Network Servs., Inc. v.

Covad Commt’ ns. Group, Inc., 262 F.3d 1258, 1271 (Fed. Cr. 2001)

(“[When a patentee uses a claimtermthroughout the entire

patent specification, in a manner consistent with only a single
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meani ng, he has defined that term‘by inplication.’”) (quoting

Vitronics Corp., 90 F.3d at 1582).

Along with the specification, the prosecution history
is “intrinsic evidence” of the neaning of the clainms because it
“provides evidence of how the [United States Patent & Trademark
Ofice (PTO] and the inventor understood the patent.” Phillips,
415 F.3d at 1317. The prosecution history is conprised of the
original application, comunications between the patent applicant
and the patent exam ner, changes to the patent application, prior
art cited during the patent exam nation, and other pertinent

docunments. See Rheox, Inc. v. Entact, Inc., 276 F.3d 1319, 1326

(Fed. Gr. 2002) (noting that the totality of the prosecution
hi story includes “anmendnents to clains and argunents nade to

overcome or distinguish references.”) (citing Elkay Mg. Co. v.

Ebco Mg. Co., 192 F.3d 973, 979 (Fed. Gr. 1999)). “Although
of ten produci ng anbi guities occasi oned by ongoi ng negoti ati ons
between the inventor and the PTO ‘the prosecution history can
often informthe neaning of the claimlanguage by denonstrating
how t he i nventor understood the invention and whether the
inventor limted the invention in the course of prosecution,
maki ng the claimscope narrower than it would otherw se be.’”

Abbott Labs., 566 F.3d at 1288 (quoting Phillips, 415 F.3d at

1317). Statenents made during prosecution can serve to di savow

the scope of the patent, but only in situations where the
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di scl ai mer is unanbiguous. See id.; Conputer Docking Station

Corp. v. Dell, Inc., 519 F.3d 1366, 1374 (Fed. G r. 2008) (“[A]

patentee may Iimt the neaning of a claimterm by nmaking a cl ear
and unm st akabl e di savowal of scope during prosecution.”)

(quoting Purdue Pharma L.P. v. Endo Pharns., Inc., 438 F.3d 1123,

1136 (Fed. Cir. 2006)); Southwall Tech., Inc. v. Cardinal |G Co.

54 F.3d 1570, 1576 (Fed. Cir. 1995) (“The prosecution history
[imts the interpretation of claimterns so as to exclude any
interpretation that was discl ai ned during prosecution.”)
(citations omtted).

C. Extri nsi ¢ evi dence

Beyond the claimlanguage itself and the intrinsic
record, a court is permtted to rely on extrinsic evidence,
consisting of “all evidence external to the patent and
prosecution history, including expert and inventor testinony,
dictionaries, and |earned treatises.” Mrkman, 52 F.3d at 980.
Extrinsic evidence is to be used to aid in the Court’s
interpretation of the claimlanguage, but “not for the purpose of
varying or contradicting the terns of the claim” Id. (internal

citation omtted); see Phillips, 415 F.3d at 317 (extrinsic

evidence is “less significant than the intrinsic record”).

D. Means- pl us-function format

A patent may describe a particular elenent in a “nmeans-

pl us-function” format, nmeaning that the clai mdescribes what the
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particul ar el enent does (its function) rather than how it is nade
(its structure). See 35 U.S.C. § 112, 16.% If the neans-plus-
function format is adopted, that element is construed to cover
the “corresponding structure, material or acts described in the
specification.” 1d. This is designed to prevent a patent
applicant fromsinply defining a termby its function, w thout

al so providing the structure or process that perforns this

functi on. Bl ackboard, Inc. v. Desire2lLearn, Inc., 574 F.3d 1371

1383 (Fed. Cir. 2009) (a nean-plus function claimis “essentially
a black box that perforns a recited function. But how it does so
is left undisclosed.”)

Where a claimterm does not use the specific phrase
“means,” a rebuttable presunption is triggered that § 112, | 6

does not apply. Lighting Wirld, Inc. v. Birchwood Lighting,

Inc., 382 F.3d 1354, 1358 (Fed. Cir. 2004) (internal citation
omtted). This presunption is “not readily overcone” and the

party seeking to rebut the presunption nmust show that the “claim

! The full text of section 112, paragraph 6 is as
fol |l ows:

An elenent in a claim for a conbination my be
expressed as a neans or step for performng a
specified function wthout the recital of
structure, material, or acts in support thereof,
and such claim shall be construed to cover the

corresponding structure, mat eri al , or acts
described in the specification and equival ents
t her eof .
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termfails to recite sufficiently definite structure for
performng that function.” 1d. (internal quotation marks and
citation omtted).

If the Court determnes that §8 112 applies, the
foll ow ng two-step approach is enployed to determ ne the neans-
plus-function limtation: (1) the clained function nust be
identified in keeping with claimlanguage and Iimtations
expressly recited in the clainms; and (2) the correspondi ng
structures nust be ascertained in the witten description which

performthose functions. Orega Eng’'g., Inc. v. Raytek Corp.

334 F.3d 1314, 1322 (Fed. Gr. 2003); Fresenius USA, Inc. v.

Baxter Int’l, Inc., 582 F.3d 1288, 1299 (Fed. G r. 2009) (“It is

firmy established in our precedent that a structural analysis is
requi red when neans-plus-function limtations are at issue; a
functional analysis alone will not suffice.”) (internal citation

omtted).

V. TERM CONSTRUCTI ON

A. Undi sputed O ai m Terns

The parties do not dispute the nmeaning of the follow ng

terns:

ClaimTerm Parties’ Undi sputed Construction

“car call “a device with an input |ocated in an el evator
transmtter” |car that permts entry of a destination floor”
(' 465
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Pat ent ,
cl aim 3)

“destination
call report”
(' 465

Pat ent ,

cl aim 3)

“a data signa

i nformati on that
and the destination floor”

provi di ng passenger conveyi ng
identifies the boarding floor

B. D sputed d ai m Ter ns?

The follow ng sets forth the clainms which are disputed

by the parties.

Claim Term

Plaintiff’s Proposed
Construction

Def endants’ Proposed
Construction

“noder ni zed” /
“noder ni zi ng”

“exchangi ng at

at
(‘861 Patent, |[component”
claims 1, 2,
3, and 11);

(* 465 Patent,
claims 1, 2,
3, and 10)

| east
one ol d conponent for
| east one newer

“a nore or |less conplete
exchange of conponents in an
el evator installation. This
woul d i nclude replacenent of
t he el evator conponents,

i ncludi ng the el evator car,
el evator drive, the conveyin
cabl e, and the el evator cont

al |

t he

g
rol”

In construing this term both Plaintiff and Defendants

rely upon the specification of the ‘465 Patent,® which states:

If after such a length of tinme a genera
installation is needed,

t he el evat or
of the el evator

over haul of
t he conmponent s

installation are often old in terns

of technol ogy, which obliges a nore or | ess conplete

2

claimterns, the Court wll

3

‘861 Patent;
i dentica

however,

The parties have not proposed identical
construction in these Markman proceedi ngs.
the parties have proposed overl appi ng, although not

terns for
To the extent that
i denti cal

address these clains together.

Def endants actually cite to the specification for the
t he rel evant
and has no bearing on construction of this claim

| anguage in these patents is
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exchange of conponents. Such an exchange of
conmponents of an elevator installation is ternmed a
“noderni zation” in the foll ow ng. The nodernization
is often carried out in staggered tinme, wherein
control units and elevator cars are nodernized in a
first stage, drives are nodernized in the machine
roomin a further stage, and floor call transmtters
are noderni zed at the individual floors in a final
st age.

(*465 Patent, col. 1:12-22.) Defendants seize on the |anguage “a
nmore or | ess conpl ete exchange of conponents,” and also cite to
anot her portion of the specification which states that “at |east

one el evator 10, 10' is substantially conpletely noderni zed in

each nethod step.” (ld. col. 10:54-59.) Defendants argue that
this | anguage taken together indicates that Plaintiff neant to
define “noderni zati on” as a conpl ete exchange of conponents that
is performed through various steps, rather than nerely a parti al
process in which only certain conponents are repl aced.

Plaintiff counters that the specification further
descri bes “nodernization” to include “in one nethod step, the
drive is nodernized, the conveying cable of the elevator is
noder ni zed, the elevator control of this elevator is nodernized .

.7 (ld. col. 3:49-54.) Plaintiff argues that this |anguage
i ndi cates “noderni zation” occurs in stages such that it can
i nclude both: (1) the exchange of sone conponents of an el evator
installation; or (2) the exchange of individual conponents of an
el evator installation. Plaintiff further cites |anguage

descri bing the nodernization process as a “nore or |less conplete
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exchange of conponents” (id. col. 1:11-14); and that an “el evator
is substantially conpletely nodernized” (id. col. 10:58-59); to
indicate that a total replacenent of conponents is not required.
The Court concludes that Defendants’ interpretation is
nore consistent with the principles of claimconstruction since
the specification inplies a type of conplete nodernization
process. A patent’s specification is recognized by the Federal
Crcuit as strong evidence of a clains neaning even where this

meani ng arises by inplication. See Phillips, 415 F. 3d at 1321

(stating that the “specification ‘acts as a dictionary when it
expressly defines terns used in the clains or when it defines
terms by inplication.””) (quoting Vitronics, 90 F.3d at 1582);

Irdeto Access, Inc. v. Echostar Satellite Corp., 383 F.3d 1295,

1300 (Fed. Cir. 2004) (“Even when guidance is not provided in
explicit definitional format, the specification may define claim
terms by inplication such that the nmeaning nmay be found in or
ascertained by a reading of the patent docunents.”) (internal
citation omtted).

The specification clearly states that “[i]f after such

a length of tine a general overhaul of the elevator installation

i's needed, the conponents of the elevator installation are often

old in terms of technol ogy, which obliges a nore or less conplete

exchange of conponents. Such an exchange of conponents of an

elevator installationis ternmed a ‘noderni zation' in the

-19-



followng.” (‘465 Patent, col. 1:12-18) (enphasis added). The
specification essentially defines the term “nodernization” by
characterizing it as a “general overhaul” of an el evator system
which requires “a nore or |ess conpl ete noderni zation,” both of
whi ch are nore consistent with Defendants’ proposed construction.
Furthernore, the use of the adjective “conplete” to describe the
noder ni zation process belies Plaintiff’s proposed interpretation
that only one old conponent needs to be replaced in order to
noder ni ze the el evator system

Def endants’ proposed construction, however, goes too
far in adding the | anguage that “nodernization” would necessarily
“include replacenent of all the el evator conponents.” The
qual i fying | anguage “nore or |ess” in describing the exchange of
conponents forecl oses the argunent that each and every conponent
needs to be replaced in order to conplete the nodernization
process. Thus, Defendants’ proposed construction oversteps the
definitional limtations in the specification.

Therefore, the Court will adopt Defendants’ proposed
construction in part, and define the term “nodernized” and/or
“nmoderni zing” as “a nore or |ess conplete exchange of conponents
in an elevator installation.” The Court concludes that this
definition is nost consistent with the specification as it
i ncorporates the exact |anguage used in the specification itself.

See Phillips, 415 F.3d at 1321 (explaining that the specification
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is the “single best guide to the neaning of a disputed ternf, and
it “acts as a dictionary when it expressly defines terns used in
the clains or when it defines terns by inplication”) (internal

guotation marks and citation omtted).

Claim Term Plaintiff’s Proposed Def endants’ Proposed
Construction Construction
“noder ni zi ng “a device that This claimterm cannot be
devi ce” i nterfaces between, and |construed and renders all clains
exchanges i nformation that use or incorporate this

(‘861 Patent, |[between, a conputing termindefinite.
clains 1, 2, unit and an el evat or
3, and 11); control”
(‘465 Patent,
claims 1, 2,
and 3)

Def endants’ position is that this termis a nean-pl us-
function claimtermand it is indefinite because the
specification fails to identify the structure of this nodernizing
device. Defendants contend that Plaintiff failed to define the
physi cal and structural conmponents of the “device” that is the
subj ect of the Patents-in-Suit, and that since the term "“device”
does not include a definite structure, it should be construed as
t he equivalent of a “neans,” which requires particul arized

treatnent under § 112, 9 6. See Ma. Inst. of Tech. v. Abacus

Software, 462 F.3d 1344, 1354 (Fed. Cir. 2006) (noting that
“[t]he generic terns ‘mechanism’ ‘neans,’ ‘elenent,’ and
‘device,’” typically do not connote sufficiently definite

structure [to avoid means-plus-function treatnent]”) (enphasis
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added) .

Plaintiff responds that the term “noderni zing device”
does not qualify for neans-plus-function treatnent pursuant to 8
112, 1 6. Plaintiff relies upon the presunption against this
requi renment when the clai mdoes not use the word “nmeans” in the

claimlanguage itself. See Lighting Wrld, 382 F.3d at 1358.

Furthernmore, Plaintiff contends that the nodernizing device is
described with a sufficient physical structure to avoid this
treatment because it includes a physical converter, a physical
signal generator, a physical signal receiver, and may al so
include a data nenory and processor. Plaintiff argues that these
are all physical conponents that are connected to the overal
system of the nodernizing device, and therefore a sufficient
structure is disclosed to avoid treatnent as a neans-pl us-
function limtation.

Furthernore, Plaintiff argues that the physical
structure provided in the Patents-in-Suit connotes a definite
structure to a person of ordinary skill in the art. Plaintiff
asserts that the specification describes the nodernizing device
as including “at |east one converter 361,” “at |east one signal
generator 362,” and “at |east one signal receiver 363,” such that
an ordinarily skilled person would be able to practice the
application of the recited nodernizing device based upon the

structure and functionality of these conponents. Therefore, the
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parties’ dispute centers on whet her neans-pl us-function treatnent
IS appropriate.

35 U.S.C. §8 112(6) provides that “an elenent in a claim
for a conbination my be expressed as a neans or step for
performng a specified function without the recital of structure,
material, or acts in support thereof, and such claimshall be
construed to cover the corresponding structure, material, or acts
described in the specification and equivalents thereof.” 35
US C 8 112(6). Section 112, § 6 applies only to “purely
functional limtations that do not provide the structure that

perfornms the recited function.” Depuy Spine, Inc. v. Medtronic

Sof anor _Danek, Inc., 469 F.3d 1005, 1023 (Fed. G r. 2006)

(internal quotation marks and citation omtted). |In order to
determ ne whether a termis subject to neans-plus-function
treatnment, the Court is to consider the phrasing of that claim
el ement. The use of the word “nmeans” creates a rebuttable
presunption that a claimis enploying neans-plus-function

| anguage. 1d. The absence of the word “neans” creates a
contrary presunption. The presunption agai nst neans-pl us-
function treatment “can be rebutted ‘by showi ng that the claim
termelenent recite[s] a function wthout reciting sufficient

structure for performng that function.” 1d. (citing Watts v. XL

Sys., Inc., 232 F.3d 877, 880 (Fed. Cr. 2000) (alteration in

original)).
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First, the Court finds that the presunption agai nst
means- pl us-function treatnent applies as the term “noderni zi ng

devi ce” does not use the term“neans.” York Prods., Inc. v.

Central Tractor, 99 F.3d 1568, 1574 (Fed. Cir. 1996) (“In

determ ning whether to apply the statutory procedures of [§ 112,
1 6], the use of the word ‘neans’ triggers a presunption that the
inventor used this termadvisedly to invoke the statutory
mandat es for means-plus-function cl auses.”).

Second, the Court concludes that the presunption is
overconme here because the claimlanguage fails to recite
sufficient structure for performng the recited function. C.

Apex Inc. v. Raritan Conputer, Inc., 325 F.3d 1364, 1373 (2d CGr

2003). In order to overcone this presunption, Defendants nust
denonstrate that “the claimtermfails to ‘recite sufficiently
definite structure’ or else recites ‘function wthout reciting
sufficient structure for performng that function.”” CCS

Fitness, Inc. v. Brunswi ck Corp., 288 F.3d 1359, 1369 (Fed. Cr

2002) (quoting Watts, 232 F.3d at 880).

Here, the presunption is overcone as Defendants have
shown that the claimtermrecites a function w thout providing a
sufficient structure for performng that function. As Defendants
have noted, the claimlanguage itself only refers to the
“noder ni zi ng device” w thout providing any corresponding

structure which perforns this nodernizing function. Plaintiff
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concedes that it can point to nothing in the clai mlanguage
itself which recites the structure for the “nodernizing device.”
Instead, Plaintiff relies only on the | anguage in the
specification to supports its construction. Plaintiff, however,
has not provided authority for the proposition that courts may
ignore the claimlanguage entirely and | ook solely to the
specification in order to rebut the presunption agai nst neans-

plus-function treatnment.* Cf. Altiris, Inc. v. Symantec Corp.

4 Plaintiff cites to several cases which generally
provide that a court may | ook beyond the cl ai m|anguage when
construi ng the nmeani ng of neans-plus-function clainms. See Cole
V. Kinberly-COark Corp., 102 F.3d 524, 531 (Fed. G r. 1996)
(pronouncing that the court “decide[s] on an el enent-by-el enent
basi s, based upon the patent and its prosecution history, whether
8§ 112, 9 6 applies,” but looking to the claimlanguage to
determ ne whether “perforation means . . . for tearing” required
means- pl us-function treatnent); Personalized Media
Communi cations, LLCv. Int’'l Trade Comin, 161 F.3d 696, 703-04
(Fed. Gr. 1998) (noting that “[t] hese presunptions can be
rebutted if the evidence intrinsic to the patent and any rel evant
extrinsic evidence so warrant,” but enphasizing that “the focus
remai ns on whether the claimas properly construed recites
sufficiently definite structure to avoid the anbit of 8§ 112,
6"); Lighting Wirld, 382 F.3d at 1360 (noting that dictionary
definitions can be consulted in order to determ ne whether the
termis understood in “common parlance or by persons of skill in
the pertinent art to designate structure”); Linear Tech. Corp. v.

| npal a Linear Corp., 379 F.3d 1311, 1319-20 (Fed. Cr. 2004)
(technical dictionary nmakes clear that “circuit” is structural in
order to denonstrate that term was understood by person of
ordinary skill in the art to avoid nmeans-plus-function
treatment); CCS Fitness, 288 F.3d at 1369 (sane). However, none
of the cases cited by Plaintiff, and no case uncovered by the
Court’s independent research, found that courts can | ook only to
the description in the specification and find that sufficient
structure existed to rebut neans-plus-function treatnent where
the claimlanguage itself provides no structural description.
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318 F. 3d 1363, 1376 (Fed. G r. 2003) (noting that in cases where
the Federal Circuit has found that sufficient structure exists to
uphol d the presunption agai nst neans-plus-function treatnment, the
cl ai ml anguage itself provided sufficient physical structure to

performthe clainmed function) (citing Envirco Corp. v. Clestra

C eanroom Inc., 209 F.3d 1360, 1365 (Fed. G r. 2000) (holding

sufficient structure was recited where the limtation was “second
baf fl e neans” because it used the word “baffle” (a physical
structure) and the claim*®“described the particular structure of

this particular baffle”); Rodine PLC v. Seagate Tech., Inc., 174

F.3d 1294, 1303-04 (Fed. Gr. 1999) (holding a claimrecited
sufficient structure where the [imtation was “positioning neans”
and the claim“provid[fed] a |ist of the structure underlying the

means”); Verizon Cal., Inc. v. Ronald A Katz Tech. Licensing,

P.A., 326 F. Supp. 2d 1060, 1106 (C.D. Cal. 2003) (looking to the
cl ai m |l anguage to determ ne whether sufficient structure
exists)). Here, as the claimlanguage provides no physi cal
structure used to performthe “nodernizing” function, 8 112, T 6
applies.

Once a claimis defined in neans-plus-function form
its scope is limted to particular structures or acts disclosed
wi thin the patent application s disclosure section and

equi valents thereof. See In re Donal dson Co., 16 F.3d 1189, 1195

(Fed. Cir. 1994) (en banc) (“[I1]f one enpl oys neans-plus-function
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| anguage in a claim one nust set forth in the specification an
adequat e di scl osure showi ng what is neant by that |anguage. |If
an applicant fails to set forth an adequate disclosure, the
applicant has in effect failed to particularly point out and
distinctly claimthe invention as required by the second
paragraph of section 112.”7). Having concluded that § 112
applies, the Court nust now determ ne the appropriate neans-pl us-
function limtation by: (1) identifying the clainmed function in
keeping with the claimlanguage and limtations expressly recited
inthe clainms; and (2) determ ning the correspondi ng structures
in the witten description which perforns those functions. See

Onega Eng’ 9., 334 F.3d at 1322. A neans-plus-function cl ause

fails for indefiniteness where a person of ordinary skill in the
art would be unable to recognize the structure provided in the
specification and associate it with the corresponding function in

the claim See Atnel Corp. v. Info. Storage Devices, Inc., 198

F.3d 1374, 1381-82 (Fed. G r. 1999) (recognizing that a
means- pl us-function claimfails for indefiniteness where the
corresponding structure of the clainmed limtation is not

disclosed); In re Dossel, 115 F.3d 942, 946 (Fed. Gr. 1997).

Thus, in order for the Court to find that a nmeans-plus-function
claimis valid under 8 112, the corresponding structure of the
limtation “nmust be disclosed in the witten description in such

a manner that one skilled in the art will know and under st and
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what structure corresponds to the neans limtation.” Atnel, 198
F.3d at 1382.

First, the Court |ooks to the claimlanguage to
determ ne the clained function for the “nobdernizing device.” See

JVWENnters., Inc. v. Interact Accessories, Inc., 424 F.3d 1324,

1330 (Fed. Cir. 2005) (“Determning a clained function and
identifying structure corresponding to that function involve
distinct, albeit related, steps that nmust occur in a particular
order.”). Based on the claimlanguage, the Court finds the
claimed function of the “nodernizing device” is as follows: (1)
controlling the elevator in response to call reports (‘861
Patent, claim1; ‘465 Patent, claim1); (2) converting the
destination signal into a call report (‘861 Patent, claiml1, ‘465
Patent, claim1l); (3) issuing the call report to the el evator
control for controlling the elevator (‘861 Patent, claim1); (4)
readi ng the destination signal (‘861 Patent, claim1ll); and (5)
controlling the elevator control by way of a call report (‘465
Patent, claim1l).

Second, the Court finds that the means-plus-function
[imtation fails for indefiniteness as it does not disclose a
corresponding structure to this clained function. As previously
explained, 8 112, 6 requires sone disclosure of structure in
the specification corresponding to the clainmed neans. “[While it

is true that the patentee need not disclose details of structures
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well known in the art, the specification nust nonethel ess

di scl ose sonme structure.” Default Proof Credit Card Sys., Inc.

v. Hone Depot U.S. A, Inc., 412 F.3d 1291, 1302 (Fed. Cr. 2005);

see al so Med. Instrunentation and D agnostics Corp. v. El ekta AB,

344 F.3d 1205, 1211 (Fed. Gr. 2003) (“If the specification is
not clear as to the structure that the patentee intends to
correspond to the claimed function, then the patentee has not
paid [the price for use of the conveni ence of broad claimng
afforded by 8 112, § 6] but is rather attenpting to claimin
functional terns unbounded by any reference to structure in the
specification. Such is inperm ssible under the statute.”). The
focus of the Court’s inquiry is whether one of skill in the

rel evant art woul d understand the specification itself to

di scl ose the necessary structure. Bionedino, LLC v. Waters

Techs. Corp., 490 F.3d 946, 950-51 (Fed. Cir. 2007) (citation

omtted).

Plaintiff argues that sufficient structure exists
because the specification includes a drawing set forth in Figure
3 which denonstrates that the conputing unit interfaces and
exchanges information with the nodernizing device via the data
bus that connects the devices. (See Pl.’s Markman Brief 5.) The
nmoder ni zing device is depicted in Figure 3 of the ‘861 Patent,

whi ch is reproduced bel ow.
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Plaintiff contends that Figure 3 depicts the
rel ati onshi p between the conputing unit and the noderni zing
device with double arrows in order to indicate that information
is relayed back and forth between the conponents. Simlarly,
Plaintiff argues that Figure 3 depicts an arrow whi ch shows that
the information fl ows between the nodernizing device and the
el evator control. Therefore, Plaintiff asserts that Figure 3

provi des sufficient detail for a person ordinarily skilled in the
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art to reconstruct the disclosed structure.

The Court disagrees. Figure 3 provides only a generic
and rudi nentary depiction of the conponents that nake up the
noder ni zing device. It provides no detail as to how these
conponents are physically connected and interact in order to

performthe “nodernizing” function clainmed. See Cardiac

Pacemakers, Inc. v. St. Jude Med., Inc., 296 F.3d 1106, 1113

(Fed. Gr. 2002) (“In order to qualify as corresponding, the
structure nmust not only performthe clained function, but the
specification nust clearly associate the structure with

performance of the function.”); Tech. Licensing Corp. v.

Vi deot ek, Inc., 545 F. 3d 1316, 1338 (Fed. G r. 2008) (“The

guestion is not whether one of skill in the art would be capable
of inplenenting a structure to performthe function, but whether
t hat person woul d understand the witten description itself to
di scl ose such a structure.”) (citing Bionedino, 490 F.3d at 953).
Plaintiff further argues that the specification of the
‘465 Patent describes the “nodernizing device” in sufficient
detail to enable a person of ordinary skill in the art to
practice it because the specification states that the noderni zing
device includes: “at |east one converter 361;” (2) “at |east one
signal generator 362;” and (3) “at |east one signal receiver
363.”7 ('465 Patent, col. 7:55-59; i1d. col. 7:66-8:56.)

Plaintiff contends that because these conponents were generally
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commercially available, the detail ed description of the structure

of the nodernizing device woul d have enabl ed a person of ordinary

skill in the art to practice the recited nodernizing device.
Agai n, however, the description relied upon by

Plaintiff in the specification relates only to the conponents

whi ch conprise the nodernizing device but does not explain the

exact structure of these conponents.® See Cardi ac Pacenakers,

296 F.3d at 1119 (noting that in order for the correspondi ng
structure to be sufficient, it “nust include all structure that
actually perfornms the recited function”). Inportantly, Plaintiff
cites to no evidence, such as expert testinony, in support of its
argunment that a person of ordinary skill would have understood
the disclosure in the specification as providing instruction on
how to reconstruct these conponents in order to performthe
“nmoderni zi ng” function clainmed by the Patents-in-Suit. See Med.

| nstrunentation, 344 F.3d at 1212 (explaining that expert

testinmony that a software progranmer with ordinary skill in the
pertinent art would be aware of prograns that could be used to
performthe recited function was insufficient and that the

correct inquiry was to “look at the disclosure of the patent and

° As Defendants point out, the specification describes
the function that these conponents perform but does not explain
the internal structure of these conponents to instruct someone
ordinarily skilled in the art to reconstruct the device, i.e.,
element “A” is connected to elenent “B” and elenent “B” is
connected to elenent “C.”
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determine if one of skill in the art would have understood that

di scl osure to enconpass software for digital-to-digital
conversion and been able to inplenment such a program not sinply

whet her one of skill in the art would have been able to wite

such a software progranf). As the Federal Circuit explained in

Bl ackboar d:

That ordinarily skilled artisans could carry out the
recited function in a variety of ways is precisely why
claims witten in “means-plus-function”™ form nust
di scl ose the particular structure that is used to perform
the recited function. By failing to describe the neans by
whi ch the access control manager will create an access
control list, Blackboard has attenpted to capture any
possi ble neans for achieving that end. Section 112,
paragraph 6, is intended to prevent such pure functional
cl ai m ng.

574 F.3d at 1386.
Therefore, the Court concludes that the specification
fails to disclose structure corresponding to the “nodernizing”

function that is sufficient to avoid i ndefiniteness.

Claim Term Plaintiff’s Def endant s’ Proposed
Pr oposed Construction
Construction
“a device for N A “the device is used while an
tenporarily el evator installation is
operating an undergoing a nore or |ess
el evat or conpl ete exchange of conponents,
installation and is renmoved then the
duri ng noder ni zation process is
noder ni zat i on” conpl ete”
“a systemfor “a systemused in connection with
noder ni zi ng an an elevator installation
el evat or N A undergoi ng a nore or |ess

- 33-




installation” conpl ete exchange of conponents”

“a method for “a nmethod used in connection with
noder ni zi ng an N A an elevator installation

el evat or undergoing a nore or |ess

install ation” conpl ete exchange of conponents”

(‘861 Patent,
clains 1, and 11);
(* 465 Patent,

claim1l)
Def endants argue that each of these clains need to be
construed in light of the preanble phrase “nodernizing.” See
Catalina Marketing Int’l, Inc. v. Cool savings.com Inc.,

289 F.3d 801, 808 (Fed. Gr. 2002) (“In general, a preanble
limts the invention if it recites essential structure or steps,
or if it is ‘“necessary to give life, nmeaning, and vitality’ to

the claim”) (quoting Pitney Bowes, Inc. v. Hew ett-Packard Co.,

182 F.3d 1298, 1305 (Fed. Cir. 1999)). Defendants contend that
the phrase “nodernizing” limts the claimterns to a very
specific and limted type of process. Defendants argue that it
is appropriate to construe the “noderni zing” preanble as a
l[imtation because it is an inportant fundanmental characteristic
of the patents and because it serves to distinguish it fromprior
art. See id.

Def endants contend that because the terns

“nmoder ni zati on” and/ or “noderni zing” are used profusely
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t hroughout the patents, these nunerous references clearly
indicate that the type of device contenplated by the patents is
limted only to the specific application of “nodernization.” See

Pol y- Anerica, L.P. v. GSE Lining Tech., Inc., 383 F.3d 1303,

1309-10 (Fed. G r. 2004) (finding that the preanble “blown-filni
constituted a claimlimtation because it was an inportant and
fundanmental characteristic of the clainmed invention where the
preanbl e phrase was used repeatedly throughout the patents,
including in the title, the summary of the invention, and the
clains thenselves). Defendants note that the Patents-in-Suit are
replete with references to “nodernization,” such that it should
be construed as a preanble Iimtation to these cl ai ns.

“Whether to treat a preanble as a limtation is a
determ nation resolved only on review of the entire[ ]
patent to gain an understandi ng of what the inventors actually

invented and intended to enconpass by the claim” Corning G ass

Wrks v. Sumtonpo Elec. U S A, Inc., 868 F.2d 1251, 1257 (Fed.

Cr. 1989). “No litnus test defines when a preanble limts claim

scope.” Catalina Marketing, 289 F.3d at 808. Although a

preanble is construed as a claimlimtation if it is “necessary
to give life, neaning, and vitality” to the claim it is not

construed as limting “where a patentee defines a structurally
conplete invention in the claimbody and uses the preanble only

to state a purpose or intended use for the invention.” Poly-
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Anerica, 383 F.3d at 1309-10 (internal quotation marks and
citations omtted).

The Court agrees with Defendants that the preval ence of
the use of the term “noderni zation” as a preanbl e throughout the
Patents-in-Suit renders it a fundanmental characteristic of the
i nvention, such that is nmust be construed as a claimlimtation.

Rel yi ng upon the rationale of Poly-Anerica, where the term

“noderni zation” is enployed repetitively throughout all aspects
of the clains and specification, the Court concludes that this
was i ntended as a “fundanental characteristic” of the patents and
shoul d be construed as a substantive claimlimtation. See id.;

see also Gen. Elec. Co. v. Nintendo Co., Ltd., 179 F.3d 1350,

1361-62 (Fed. Cir. 1999) (where the specification nmade cl ear that

the invention was a node of display of binary data on a raster

scanned di splay device rather than all display devices, the

preanbl e | anguage “di splaying a pattern on a raster scanned

di spl ay device by mapping bits” was a claimlimtation).
Therefore, the Court will adopt Defendants’ proposed

construction of the terns set forth above.

ClaimTerm Plaintiff’s Proposed Def endants’ Proposed
Construction Construction
“el evat or “a group of elevators “the entire group of associ ated
install ation” that convey users in a el evators that convey passengers
bui | di ng where the in a building, each el evator
(‘861 Patent, el evators are bei ng controlled by an el evat or
clains 1 and controll ed by at |east control”

-36-




11)

Pat ent ,
clains 1 and

10)

(* 465 one el evator control”

The term “el evator installation” is recited in Caim1l
of each of the Patents-in-Suit. |In order to construe this claim
the Court will look first to the |language of the claimitself,
and then to the existing intrinsic evidence where the definition
is not clearly stated in the claimitself.

The parties dispute whether this claimrequires only
one elevator control for the group of elevators or that each
el evator be controlled by its own elevator control. The relevant
claimlanguage explicitly recites an elevator installation as
“having at | east one elevator and at | east one el evator control
for controlling the elevator in response to call reports.” (‘861
Patent, col. 11:7-10). Inportantly, the clai mlanguage provides
that the “elevator installation” includes an el evator control for
“controlling the elevator.” The singular formused by the claim
| anguage suggests that one el evator control is necessary for each
el evator. Thus, as the claimlanguage itself is at | east
anbi guous as to whether a separate elevator control is required
for each elevator, the Court will review the available intrinsic

evidence to resolve the anbiguity. See Teleflex, Inc. v. Ficosa

N. Am_ Corp., 299 F.3d 1313, 1325 (Fed. Cir. 2002) (“The

specification may assist in resolving anbiguity where the
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ordi nary and accustoned neani ng of the words used in the clains
| ack sufficient clarity to permt the scope of the claimto be
ascertained fromthe words al one.”)

Turning to the specification, the Background Section to
the ‘465 Patent states that “[t]he elevator installation consists
of a group of elevators that convey passengers in a building,

where each el evator is controlled by an elevator control.” (*'465

Patent, col. 1:24-26.) (enphasis added). This phrasing is nore
consistent wth Defendants’ proposed interpretation that each

el evator is controlled by its own elevator control. See Bell At.

Net work, 262 F.3d at 1271 (“[When a patentee uses a claimterm
t hroughout the entire patent specification, in a manner
consistent wwth only a single neaning, he has defined that term

“by inplication.””) (quoting Vitronics Corp., 90 F.3d at 1582).

Accordi ngly, the Court concludes that “elevator installation”
means “a group of elevators that convey passengers in a building,

where each elevator is controlled by an el evator control.”®

6 Def endants contend that the term “el evat or
installation” should be defined as the “entire group of
associ ated el evators” since the entire elevator installation is
to be noderni zed together. (See Defs.’ Opening Markman Br. 39.)
Def endants provide no citation in support of such an argunent,
and the Court refuses to read such a limtation into the claim
where it is not contained in either the claimitself or the
correspondi ng specification.
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Claim Term Plaintiff’s Proposed Def endants’ Proposed

Construction Construction
“el evat or “a device for “an exi sting device that
control” controlling the controls the operation of the
operation at | east one el evator - the identica
(‘861 Patent el evat or” el evator control that was in
clainms, 1, 2, pl ace before nodernization”
3, and 11);
(* 465 Pat ent
clains 1, 2,
3, and 10)

The critical distinction between the proposed
constructions submtted by Plaintiff and Defendants is whether
the “elevator control” nust be “existing,” i.e., “the identical
el evator control that was in place before nodernization.”

Def endants’ position is that the Patents-in-Suit contenplate that
the el evator control itself is not replaced as part of the
noder ni zati on process, rather the sane el evator control is re-
used during nodernization. Defendants rely upon the prosecution
history to the Patents-in-Suit, in which Plaintiff submtted
anendnents to the specification in order to distinguish its
patents fromprior art. These anendnents state

The present invention, in contrast, is a noderni zing

device that is tenporarily connected to an existing

el evator installation (such as that shown in Fig. 1)

havi ng an el evator control that operates in response

to call reports generated fromhall call transmtters

and car call transmtters. The nodernizing device,

a conputing unit and floor termnals are tenporarily

connected to the existing elevator control for

generating destination calls and converting the

destination calls into call reports that can be used

by the existing elevator control to operate the

el evat or during noderni zation. Once nodernization of
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t he el evat or install ation IS conpl et e, t he
noder ni zi ng device is renoved.

Neither the Sirag Jr. patent nor Schuster patent
shows or suggests the cl ai mred noder ni zi ng devi ce t hat
is tenmporarily connected to an existing elevator
contr ol wherein destination call reports are
generated and converted to call reports that can be
used to continue to operate the existing elevator
control during nodernization.
(Defs.” Opening Markman Br. Appx. 116 ) (enphasis added). The

“Sirag Jr.” patent referenced above “shows a permanent el evator
control with software for controlling car allocation in an
el evator installation via destination call control.” (l1d. at
115.) The “Schuster” patent referenced above “shows a permanent
el evator control that provides for user input of operating
program nodi fications.” (1d.)

Def endants rely upon this | anguage in arguing that the
Patents-in-Suit require re-use of the existing el evator control,
such that new or nodified controls are outside the scope of the

patents. In order for statenments in the prosecution history to

limt a claim the disavowal nust be unanbi guous. See Abbott

Labs., 566 F.3d at 1288. Here, the anended subm ssion to the PTO
cited by Defendants makes clear that the Patents-in-Suit relate
to an “existing” elevator control. Therefore, the Court finds
that Defendants’ limtation is proper based on Plaintiff’s
attenpt to distinguish the Patents-in-Suit fromthe “Sirag Jr.”

and “Schuster” prior art. See Seachange Int’l, Inc. v. C COR

Inc., 413 F.3d 1361, 1372-73 (Fed. G r. 2005) (“Were an
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applicant argues that a claimpossesses a feature that the prior
art does not possess in order to overconme a prior art rejection,
the argunent may serve to narrow the scope of otherw se broad

cl ai m | anguage. ”).

Furthernore, Defendants cite to the follow ng two
instances in which Plaintiff described the Patents-in-Suit with
respect to an “existing” elevator control:

(1) The device reads the destination signal, converts
it into at least one call report and controls an
exi sting elevator control by the call report.

(* 465 Patent, Abstract) (enphasis added).

(2) In the present case, the existing el evator control

14, 14" is controlled by the conmputing unit 30

indirectly by way of the nodernizing device 36

36'

(Id., col. 7:35-38.) (enphasis added).

These references support the construction that the
el evator control contenplated by the Patents-in-Suit mnust already
be in place prior to the nodernization process, thereby
precl udi ng any new or nodified elevator controls from being
enconpassed by the Patents-in-Suit.

Plaintiff appears to concede the point that the
el evator control nust be “existing” in its brief submtted for
the Markman hearing. (See Pl.’s Opening Markman Brief 2) (“The
conmputing unit executes the destination dispatch algorithm

assigns elevators to particul ar passengers, and controls the

exi sting el evator control equipnent via the nodernizing
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devices.”) (enphasis added); (id. 4) (“The destination signals
are received by the nodernizing devices 36, which in turn
instruct existing elevator controls 14 to execute the appropriate
instructions . . . .”") (enphasis added); (id. 5) (“These cal
reports may then be issued to existing elevator control 14 by
signal generator 362 over, for exanple, a plurality of electrical
lines.”) (enphasis added).

Based upon the prosecution history and inplied
definition provided by the abstract and specification, the Court
concludes that the term“elevator control” neans “an existing
device that controls the operation of the elevator - the
identical elevator control that was in place before

noder ni zati on.”

Claim Term Plaintiff’s Proposed Def endants’ Proposed
Construction Construction
“call report” |“a signal providing The claimtermis too anbi guous
passenger conveyi ng to be construed.
(‘861 Patent, [information”
861 clains 1,
2, 3 and 11);
(' 465 Pat ent
claim1l)

Plaintiff argues that its definition is supported by
t he specification describing call reports in the context of users
operating elevator cars in which a first call report can
“indicate a conveying destination (upwards or downwards) or a

boarding floor” and a second call report indicates a “destination
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floor.” (465 Patent col. 4:59-67.) Plaintiff further argues
t hat anot her enbodi nent of a “call report” is a “destination cal
report,” which is defined in the specification as including “data
regardi ng not only the boarding floor, but also the destination
floor.” (ld. col. 6:18-19.).

Def endants counter that the term*“call report” is
invalid based on its anbiguity. Defendants enphasize that, at a
m ni mum the construction of “call report” nust include sone
[imtation concerning it to use for controlling the el evator
control

Wth respect to Defendants’ indefiniteness argunent,
the issues before the Court with respect to this termare whether
it isindefinite, and if not, what its proper construction should
be. “If the meaning of the claimis discernible, even though the
task may be form dabl e and the concl usion may be one over which
reasonabl e persons will disagree, [the Federal G rcuit has] held
the claimsufficiently clear to avoid invalidity on

i ndefiniteness grounds.” Exxon Res. & Eng’'g Co. v. United

States, 265 F.3d 1371, 1375 (Fed. Cr. 2001). “Aclaimwll be
found indefinite only if it is insolubly anbiguous, and no
narrow ng construction can properly be adopted . . . .7 Praxair

Inc. v. ATM, Inc., 543 F.3d 1306, 1319 (Fed. G r. 2008)

(internal quotation marks and citation omtted). |In contrast, a

claimtermis definite if it can be given any reasonabl e neani ng.
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See Young v. Lunenis, Inc., 492 F.3d 1336, 1346 (Fed. G r. 2007)

(citing Datam ze, LLC v. Pluntree Software, Inc., 417 F.3d 1342,

1347 (Fed. Cr. 2005)).

A reasonabl e neaning for the term*®“call report” can be
derived fromthe specification. As cited by Plaintiff above, the
specification describes a “call report” to be “for exanple,
anal og el ectrical signals of defined current strength, voltage,
frequency, period, etc.” ('465 Patent, col. 5:37-40.) The
specification further provides that a “call report” includes both
a “boarding floor” and a “destination floor” for a passenger.
(See id. col. 4:59-67; id. col. 6:18-19.). Based on these
descriptions, the Court finds that the term®“call reports” is not
anbi guous as its neaning could be discerned by a person of
ordinary skill in the art.

Despite rejecting Defendants’ indefiniteness argunent,
the Court recognizes that Defendants present a valid limtation
that the term*“call report” should be restricted to information
“used to control the elevator control.” The express words of the
clainms thenselves are clear that “call reports” are generated in
order to be used by the elevator control. (See ‘861 Patent, col.
12: 33-34) (“having at |east one el evator and an el evator control
for controlling the at | east one elevator by a call report”);
(id. col. 12:51-52) (“converting said destination signal into a

call report for use by the elevator control in controlling the
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el evator”); (‘465 Patent, col. 11:7-8) (“having at |east one

el evator control by way of at |east one call report”); (id. col.
11: 23-25) (“for converting the destination signal into at |east
one call report and for controlling the el evator control by way
of the call report”). |In these references, “call reports” are
explicitly described as being used by the elevator control in
performng its function. In light of this limting |anguage
contained in the clains thenselves, the Court concludes that the
term*“call report” means “a signal providi ng passenger conveyi ng

informati on used to control the elevator control.”

ClaimTerm Plaintiff’s Proposed Def endants’ Proposed
Construction Construction
“fl oor “a device for allow ng N A
term nal” a user to provide a
destination floor or an
(‘861 Patent i dentification code”
claim1l);
(' 465 Patent
claim1l)

I n support of its proposed construction, Plaintiff
cites directly to the specification for the Patents-in-Suit. The
specification provides that “the destination call control
conprises at least one floor termnal that is nmounted at a fl oor.
A passenger inputs a destination call at the floor termnal or an
identification code of the passenger is recognized at the fl oor

termnal.” ('861 Patent, col. 2:8-12; ‘465 Patent, col. 2:10-
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14.)

accepting a destination cal

Ther ef or e,

the “floor termnal”

t hrough either

is described in terns of

manual input froma

passenger or the recognition of an identification code froma

passenger .

The specification is consistent with | anguage of the

clains thensel ves and serves to suppl enent the neani ng provi ded

in the clains.

proposed construction that

Accordi ngly,

the Court will

“floor termnal”

adopt Plaintiff’s

means “a device for

allowing a user to provide a destination floor or an

identification code.”

ClaimTerm

Plaintiff’s Proposed
Construction

Def endants’ Proposed
Construction

“at | east one
of [A] and
[B]’

(‘861 Patent,
claim1l);
(‘465 Patent,
claim1)

“[A] or

[Bl

See bel ow.

Claim Term

Plaintiff’s Proposed
Construction

Def endants’ Proposed
Construction

“f1 oor

t erm nal
operative for
at | east one

I nput of

desti nation
call reports
and
recogni ti on of

“operative for input
of destination call
reports or recognition
of identification
codes of passengers”

To the extent these claimterns
can be construed, the floor
termnal nust perform both the
functions of inputting
destination call reports and
recogni zi ng identification
codes; and the conputing unit
nmust perform both the functions
of eval uating destination cal
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i dentification reports and associ ating

codes of destination floors with
passengers” recogni zed identification codes.
(‘861 Patent,

claim1l)

“floor “for the input of

termnal . . . |destination cal

for at |east reports or for

one of the recognition of

i nput of identification codes

desti nation of users”

call reports

and for

recogni ti on of
i dentification

codes of

users”

(‘465 Patent, “for evaluating the

claim1) destination cal
reports or for

“conputi ng associ ati on of

unit . . . for |destination floors

at | east one wi th recogni zed ones

of eval uati ng of the identification

t he codes”

desti nation
call reports
and
associ ati on of
desti nation
floors with
recogni zed
ones of the
identification
codes”

(* 465 Patent,
claim1l)

Here, the parties have not submtted identical ternms,

however, the terns sought to be defined are simlar. Mre
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inmportantly, the Court’s interpretation of these terns wll
produce a single result - nanely, these terms will be construed
either in the disjunctive or the conjunctive.

Plaintiff argues in favor of the disjunctive
interpretation on the basis that the specification does not
di scl ose a single enbodi nent in which both of the stated
functions are required and application of the conjunctive
formul ati on does not nmake grammatical sense. Plaintiff concedes
that the prosecution history indicates that the original
submi ssion to the PTO stated a claimfor “installing at |east one
floor termnal at each floor served by an el evator controlled by
an el evator control for the input of destination call reports or
for recognition of identification codes of users.” (Pl.’s
Openi ng Markman Br. 20) (enphasis added). The Patent Exam ner
rejected Inventio' s original clains as indefinite because the
“or” termnology nmade the claimalternative. (See Defs.’ Qpening
Mar kman Br. Appx. 278.) Plaintiff anmended its claimto include
| anguage of “at |east one of [A] and [B]” in order to overcone
this rejection for indefiniteness. (See id. 267, 271.) (enphasis
added). Plaintiff argues that this amendnent was not intended to
substantively narrow the scope of its claim but rather it was
intended nerely to overcone the Patent Examiner’s formalistic
objection to the use of the term*“or.”

Plaintiff further contends that the specification for
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the ‘465 Patent supports the disjunctive fornulation.

Specifically, Plaintiff cites to the foll ow ng statenents:

e The floor termnals . . . each conprise at |east one
manual input nmeans . . . for input of a destination call report
or at |east one recognition device . . . for the recognition of

at | east one identification code. (‘465 Patent, col. 6:8-10.)

e A user inputs, at a boarding floor, a destination
call report by way of the manual input neans . . . or the user
carries the identification 10 transmtter . . . and conmmuni cates
an identification code to the recognition device. (ld. col. 8:
7-14.)

e The floor termnal . . . comunicates to the
conputing unit 30 by way of the data bus 37 a conveyi ng signal
corresponding with the destination call report or an
identification signal corresponding with a recogni zed
identification code. (ld. col. 8:15-19.)

e The conputing unit 30 executes at |east one conputer
program product for the evaluation of destination call reports or
for the association of recogni zed identification 30 codes with
destination floors. (l1d. col. 6:27-30.)

e The conputing unit 30 executes the conputer program
product and ascertains at | east one conveying result for the
conveying signal or for the identification signal. (ld. col.

8: 20- 23.)
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Plaintiff posits that these statenents clearly convey
that the functions performed with respect to the call reports and
identification codes are exclusive of one another, and therefore
this language mlitates in favor of applying the disjunctive
construction.

Plaintiff distinguishes the instant case fromthe

deci sion of the Federal Circuit in Superguide Corp. v. Directtv

Enterprises, Inc., 358 F.3d 870, 885-888 (Fed. Cr. 2004), in

whi ch the court held that the phrase “at |east one of” nodified
each conponent of the qualified list enunerated in the patent.
Super qui de invol ved patents for interactive electronic television
progranmm ng gui des and the “at |east one of” | anguage addressed
different categories of programinformation (e.g., start tine,
end tine) that needed to be included for an online tel evision

system 1d. at 885. In Superguide, the Federal Crcuit

determ ned that the “plain and ordi nary neani ng” of the phrase
“at least one of [A], [B], [C, and [D]” is the conjunctive
formul ation, and that there is a rebuttable presunption that the
pl ai n and ordi nary neaning should apply. 1d. at 886-87. The
court concluded that nothing existed in the patent specification
that served to rebut the presunption, and relied upon the fact
that under the particul ar patent enbodi nent, a value had to be
assigned for each category in the list. 1d. at 886-87.

Plaintiff argues that the presunption for application
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of the plain nmeaning is rebutted in this circunstance because

every enbodi nent disclosed in the 465 Patent’s specification

i ndicates that only one of the enunerated requirenents (i.e.,

call reports or identification codes) needs to be present.
Simlarly, Plaintiff contends that if the conjunctive

formul ati on adopted in Superguide is applied here, it would not

make grammati cal sense based on the linguistic structure of the
instant clains. Plaintiff enphasizes that unlike Superguide, in
whi ch there coul d conceivably be nore than one entry wi thin each
enuner at ed category, the Patents-in-Suit do not refer to

di fferent categories but are independent types of action that

cannot occur sinultaneously. |In other words, Superguide

addressed a television systemthat allowed a user to input a
start tine, end tine, and programtype into the system whereas,
the Patents-in-Suit would only allow for a user to manual ly i nput
a destination call report or have one automatically generated by
an identification code at a single tine, i.e., the use of one

met hod woul d render the other superfluous for that passenger.
Plaintiff argues that applying the “at |east” |anguage to each

cl ause would create an absurd grammatical result, and therefore,

the disjunctive fornmulation is appropriate here. See Joao V.

Sl eepy Hol | ow Bank, 348 F. Supp. 2d 120, 124 (S.D. N Y. 2004)

(anal yzi ng the phrase, “wherein the banking transaction is at

| east one of a clearing transaction, a check clearing
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transaction, an account charging transaction, and a charge-back
transaction,” and concludi ng that because a single banking
transaction cannot be all four, a conjunctive readi ng woul d be
nonsensical) .’

Def endants counter that the prosecution history
i ndi cates an express renunciation of the interpretation that
Plaintiff now seeks to apply. Defendants argue that the
conjunctive interpretation is nore consistent with the scope of
the Patents-in-Suit. Defendants enphasi ze that the | anguage
cited by Plaintiff in the specification contenplates that the
floor termnal or conputing unit nust be able to acconplish both
of the enunerated functions. In other words, Defendants do not
contest Plaintiff’'s point that the individual actions of a manual
i nput and the recognition of an identification code are nutually
exclusive with respect to an individual passenger (i.e., the
el evator woul d not performnore than one function for a passenger
at a given tinme). Rather, Defendants argue that both functions
must be available to a particul ar passenger. Defendants stress

this point by noting that in practical ternms, an el evator system

! Certain courts that have addressed the holding in
Super gui de have found that it does not dictate a bright-1ine
rule, but rather the phrase “at |east one of” nmust be read in
light of the specification to ensure an appropriate grammti cal
result. See Rowe Int’|l Corp. v. Ecast, Inc., 500 F. Supp. 2d
891, 909 (N.D. IIl. 2007); Joao, 348 F. Supp. 2d at 124,
Power-One, Inc. v. Artesyn Techs., Inc., No. 05-463, 2007 W
896093, at *14 (E. D. Tex. Mar. 22, 2007).
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could not be [imted to recognition of identification codes al one
because this would only permt a passenger to travel to the pre-
determ ned fl oor associated with that identification code.

The court in Autonptive Technologies Int'l v. BMNof N.

Am , No. 01-71700, 2004 W. 5465964, at *10 (E.D. Mch. Mar. 31,
2004), addressed a simlar argunent. There, the court addressed
the neans for nmounting a vehicle sensor “onto at | east one of a
si de door of the vehicle and a side of the vehicle between the
centers of the front and rear wheels.” 1d. The court rejected
the plaintiff’s argunent that the term“and” could be interpreted
in the disjunctive. 1d. at *11. Instead, the court determ ned
that the plain neaning mlitated in favor of interpreting the
| anguage as requiring that the sensor “nust be capabl e of being
nmount ed on one of the side doors of the vehicle and one of the
sides of the vehicle.” 1d. The court concluded that this
| anguage did not require that the sensor be nounted at both
| ocations at the sane tinme, but only that the sensor have the
capability to be mounted at either location. 1d. Simlarly
here, Defendants argue that the Patents-in-Suit need not perform
bot h functions sinultaneously, but rather that the device be
capabl e of perform ng both functions when required.

In light of the existing case authority, the Court
di sagrees with Plaintiff’s argunents on both grounds. First, the

Court rejects Plaintiff’s contention that it intended only a
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formalistic amendnent when it changed the clai m|anguage from
“or” to “and” to overcone the Patent Exam ner’s indefiniteness
rejection. Plaintiff’s reliance nmerely on its subjective intent
that it did not intend a substantive change by submtting the

altered | anguage is inapposite. See Seachange, 413 F.3d at 1375

(“Courts must ‘view [ ] the prosecution history not for
applicant’s subjective intent, but as an official record that is
created in the know edge that its audience is not only the patent
exam ning officials and the applicant, but the interested

public.””) (quoting Biogen, Inc. v. Berlex Labs., Inc., 318 F. 3d

1132, 1139 (Fed. G r. 2003)); Mrknman, 52 F.3d at 985 (“The
subj ective intent of the inventor when he used a particular term
is of little or no probative weight in determ ning the scope of a

claim (except as docunented in the prosecution history)”). There

is nothing fromthe face of the prosecution history itself to
indicate that the change submtted by Plaintiff should be
construed nerely as formalistic rather than substantive. W thout
a nore detailed explanation as to the basis for submtting the
altered claimlanguage to the PTO the prosecution history
indicates that Plaintiff has waived the disjunctive
interpretation it now seeks to assert.

Even if the Court accepted Plaintiff’s contention that
the claimanendnent in the prosecution history did not serve to

l[imt the scope of the clains, the Court disagrees with
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Plaintiff’s construction of the disputed claimlanguage. In

accordance with the teachings in Superquide, the Court concludes

that Plaintiff has presented insufficient evidence in the record
to rebut the presunption that the disjunctive construction was
intended for the Patents-in-Suit. It is true that the statenents
in the specification cited by Plaintiff indicate that a passenger
woul d utilize only a manual call report or identification code at
a single time, however, these statenents are not inconsistent
with the construction that the Patents-in-Suit nust still be
capabl e of perform ng both functions.

The Court recognizes that the stated functions
pertaining to call reports and identification codes in the above-
referenced clains are nmutual |y excl usive, neaning that only one
is capable of being perfornmed at a given tine. This fact al one,
however, does not lead to a granmatically absurd result. The
critical distinction for purposes of this case is between the

performance of both functions sinmultaneously and the capability

to performboth functions. The Court finds that this conjunctive
construction is nbst consistent with the | anguage and scope of

the Patents-in-Suit.?

8 The conjunctive interpretation is particularly
conpelling in this case because, as Defendants point out,
appl ying the disjunctive construction wuld create an i ncongruous
result because the el evator systemusing only identification
codes would not | et a passenger travel to a destination floor
ot her than that pre-determ ned floor associated with that
passenger’s identification code.
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Claim Term Plaintiff’s Proposed Def endants’ Proposed
Construction Construction
“identification |“a code used to “a code that unanbi guously
code[s]” identify a particul ar identifies each individua
passenger” passenger and is associated with

(‘861 Patent, t hat passenger’s destination
claim1l); floor”
(* 465 Patent,
claim1l)

The di spute between the parties with respect to this
termis whether the “identification code” nust al so include
i nformati on about the passenger’s destination floor. Plaintiff
posits that the identification code need not necessarily identify
a particular destination floor and relies on the fact that a
floor termnal may include a “recognition device” that serves to
recogni ze the identification code. The function of the
recognition device is described in the specification as foll ows:
[ T] he user carries the identification transmtter
and communi cates an identification code to
the recognition device . . . of the floor term na
: which identification code is recognized by
the recognition device.
(*465 Patent col. 8:9-14.) \Wen the recognition device
recogni zes an identification code, it conmunicates to the
conputing unit an identification signal corresponding with the
recogni zed identification code, whereby the conputing unit then
“assigns a predeterm ned destination floor to [the] identified

passenger[]” based on the identification signal. (ld. col. 8:15-

19; id. col. 2:30-34.) Therefore, Plaintiff argues that it is
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actually the conputing unit that assigns the destination floor to
a particular identification code, and that the association

bet ween the passenger and the destination floor is not inherent
in the “identification code” itself.

Def endants respond that a particul ar passenger is
unanbi guously identified with an “identification code” by way of
a “user profile.” Defendants cite to the follow ng | anguage in
the specification describing “user profiles” generated by
identification codes:

This user profile is unanbi guously identifiable

by way of an identification address. Exactly

one identification code exists for each

identification address. For exanple, an

identification address is able to be exactly

associated with an identification code when the

identification address and identification code

are identical.
(*861 Patent, col. 6:61-67.) Defendants contend that based upon
this generated user profile, an identification code unanbi guously
identifies both the individual passenger and the passenger’s
destination floor.

As no plain and ordinary nmeani ng can be di scerned from
the claimitself, the Court will look to intrinsic evidence,
specifically the specification, in order to construe this claim
The Court finds that the cited | anguage fromthe specification
concerning “user profiles” indicates that an identification

address is inherently associated with an identification code,

such that it should be read as a claimlimtation.
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Furthernore, while Plaintiff’s proposed construction
may be technically accurate, Defendants’ proposed construction
conports with a common-sense readi ng of how the term
“identification code” would be understood by a person skilled in
the art, in that the identity of the passenger is irrelevant to
the functioning of the elevator systemunless the destination
floor is also communicated. In other words, the only purpose of
the recognition of the identity of the passenger is to determ ne
the appropriate destination floor for the elevator, such that
merely identifying the passenger is immterial in terns of the

functioning of the elevator system See Lisle Corp. v. A J. Maqg.

Co., 398 F.3d 1306, 1313-14 (Fed. G r. 2005) (rejecting
plaintiff’s “hyper-technical reading” of a claimlimtation and
instead relying on the specification to “attain a common-sense
meaning of that claimlimtation”). Wen read in the context of
the entire Patents-in-Suit, including the specification, the
Court concludes that the term“identification code” nmeans “a code
that identifies each individual passenger and is associated with

t hat passenger’s destination floor.”

ClaimTerm Plaintiff’s Proposed Def endants’ Proposed
Construction Construction
“recognition of N A “t he passenger identification
i dentification codes are associated with each
codes of I ndi vi dual passenger’s identity
passengers” as well as that passenger’s
destination floor”
(‘861 Patent,
claim1l);
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(‘465 Patent,
claim1)

Def endants note that the Patents-in-Suit fail to
establish the neaning of the term*“recognition” as it relates to
identification codes. Plaintiff has provided no counter-
definition of the term*“recognition” as it relates to
identification codes.

The Court finds that the definition of the term
“recognition” cannot be discerned fromthe plain neaning of the
cl ai m |l anguage or the specification. Therefore, it is
appropriate to look to extrinsic evidence to informthe neaning

of “recognition.” See generally Phillips, 415 F. 3d at 1318

(noting that dictionaries, and in particular technical
dictionaries, “have been properly recognized as anong the many
tools that can assist the court in determ ning the nmeaning of
particular termnology to those of skill in the art of the

invention”); Alloc, Inc. v. Int’'l Trade Conmin, 342 F.3d 1361

1368 (Fed. Cir. 2003) (“Dictionaries and scientific treatises may
al so help supply the pertinent context and usage for claim
construction.”) (citations omtted). The McGawHi |l Dictionary
of Scientific and Technical Terns defines “recognition” as

“[t]he act or process of identifying (or associating) an input
with one of a set of possible known alternatives, as in character

recognition and pattern recognition.” MGawH Il D ctionary of
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Scientific and Technical Ternms 1761 (6th ed. 2003). This neaning
controls “unless the intrinsic evidence clearly redefines the
claimtermso as to put one reasonably skilled in the rel evant
art on notice that [the patent applicant] intended to assign the

terma different neaning.” Union Carbide Chemicals & Plastics

Tech. Corp. v. Shell Gl Co., 308 F.3d 1167, 1177 (Fed. Cr

2002) (citation omtted).

The Court finds that this dictionary definition of
recognition, neaning “identifying” or “associating,” is
consistent with the available intrinsic evidence as expl ai ned
above. Therefore, the Court concludes that “recognition of
identification codes of passengers” neans “the passenger
identification codes are associated with each i ndividual

passenger’s identity as well as that passenger’s destination

floor.”
ClaimTerm Plaintiff’s Proposed Def endants’ Proposed
Construction Construction
“conputi ng “a data processor capable | This claimterm cannot be
unit” of executing a conputer construed and renders al
(861 Patent, |program for exanple, for |clains that use or incorporate
clainms 1 and eval uati ng destination this termindefinite, and
11); (° 465 call reports or for ultimately invalid.
Patent, claim|associating
1) identification codes wth
destination floors”

As a threshold matter, the parties dispute whether the
term“conputing unit” is subject to nmeans-plus-function
treat nent. Plaintiff argues that the term “conputing unit” does
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not qualify as a neans-plus-function limtation under 8 112, { 6.
First, Plaintiff notes that the absence of the term “neans”
triggers a presunption against application of § 112, paragraph 6.

See Lighting Wrld, 382 F.3d at 1328. Second, Plaintiff cites to

LG Elec., Inc. v. BizcomElec., Inc., 453 F. 3d 1364 (Fed. G

2006), overrul ed on other grounds by, Quanta Conputer, Inc. v. LG

Elec., Inc., 128 S. C. 2109 (2008), in support of its argunent

that the term*®“conputing unit” is not subject to 8§ 112. In LG

El ectronics, the Federal Circuit held that the term “control

unit” was subject to the presunption agai nst nmeans-pl us-function
treatnent and held that the presunption was not overconme because
the claimitself “provide[d] sufficient structure, nanely ‘a CPU
and a partitioned nenory system’ for performng the stated
function, ‘controlling the communication unit.’” [d. at 1373.
Plaintiff contends that the description of the term “conputing
unit” as being a “comrercially avail abl e personal conputer or
wor kstation,” and “includ[ing] at |east one processor and at
| east one data nenory,” is sufficient to determ ne that
“conmputing unit” is a not a neans-plus-function limtation.
Plaintiff argues that these descriptions in the specification
contain sufficient structure for the term“conputing unit” to
precl ude application of § 112, 6.

Def endants respond that the nmeans-pl us-function

treatnment applies to “conputing unit” because the clains provide
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no structure other than to describe the rel evant function.

Def endant s enphasi ze that the follow ng descriptions of the
“conputing unit” relate strictly to the functions which the
“conput er program product” perfornms as executed by the “conputing
unit”:

(1) evaluates destination call reports;

(2) associates recogni zed identification codes;

(3) records an input tinme of each destination cal
report with a statenment of the boarding floor as well as the
desired destination floor;

(4) conpares the distance between the boarding fl oor
and the actual position of the elevator car;

(5) conputes the distance between the boarding fl oor
and the destination floor;

(6) considers the actual user presence and conputes
possi bl e i nternedi ate stops;

(7) performs an optim zation and ascertains for each
destination call report a conveying result, denoting the nost
favorabl e el evator for conveying the passenger;

(8) records a recognition tine of a recognized
identification code;

(9) conpares a recognized identification code with the
identification address of stored user profiles;

(10) records the destination fl oor.

(See Defs.’ QOpening Markman Br. 20-21.) Defendants contend that
only the functions perforned are described in the Patents-in-Suit
and that no explanation is provided as to the structure that
perfornms the recited functions, thereby triggering application of
8§ 112, ¢ 6.

Def endants al so distinguish LG El ectronics on the

ground that in that case the claimitself provided a sufficient
and definite structure, i.e., a CPU and a partitioned nenory

system whereas here the clains thenselves | ack any anal ogous
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description of the structure of the “conputing unit.”
The Court concludes that the presunption agai nst means-
pl us-function treatnment applies as the term “conputing unit” does

not use the term“nmeans,” see York Prods., 99 F.3d 1568 at 1574,

however, this presunption is overcone because the claimlanguage
itself does not provide sufficient structure to performthe
recited function. See Apex, 325 F.3d at 1373. Again, Plaintiff
cites only to the |l anguage in the specification, rather than the
claimlanguage itself, as describing the structure for the
function of the “conputing unit.”

The Court agrees with Defendants that the instant case

i s distinguishable fromLG Electronics. |In LG Electronics, the

Federal Circuit found that “control unit” was not a neans-pl us-

function limtation because “[t]he claimitself provide[d]

sufficient structure, nanely ‘a CPU and a partitioned nenory
system’ for performng the stated function, ‘controlling the

communi cation unit.’” 453 F.3d at 1372. Unli ke LG El ectronics,

Plaintiff here concedes that nothing in the claimlanguage itself
provi des the corresponding structure, rather Plaintiff relies on
the description provided in the specification. As explained
above, in determ ning whether the neans-plus-function presunption
is overcone, courts |ook to the |anguage of the clains thensel ves
to discern whether sufficient structure is provided. See

Altiris, 318 F.3d at 1376 (collecting cases). Thus, the Court
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finds that because the presunption has been overcone and that the
claimlanguage itself does not recite sufficient structure to
performthe clainmed function, nmeans-plus-function treatnent is
war r ant ed.

Havi ng determ ned that neans-plus-function treatnent is
appropriate here, the Court nust exam ne the specification in
order to: (1) identify the clained function; and (2) determ ne
the corresponding structure in the witten description which

perfornms that function. See Orega Eng’' g., 334 F.3d at 1322.

As to the first question, the Court has identified the
function of the “conputing unit” as follows: (1) generating a
destination signal to the nodernizing device (‘861 Patent, claim
1); (2) evaluating the destination call reports (‘861 Patent,
claim11l); (3) associating destination floors with recognized
identification codes (‘861 Patent, claim11l; 465 Patent, claim
1); and (4) outputting a destination signal for one of the
destination floors associated with one of the identification
codes. (°861 Patent, claim1l; ‘465 Patent, claim1l).

As to the second question, the Court finds that the
means- pl us-function [imtation is indefinite as the required
correspondi ng structure is not disclosed for the clained
function. The Federal Circuit has established that conputer-

i npl enmented i nventions wi th nmeans-plus-function claimng are

subject to a specific test - the particular structure discl osed
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in the specification nmust be nore than a general purpose conputer

m croprocessor. See Aristocrat Techs. Austl. Pty Ltd. v. Int'l

Gane Tech., 521 F.3d 1328, 1333 (Fed. Cir. 2008) (“Aristocrat

I1”) (for cases involving functional clains concerning
conputer-inpl enented i nventions, the Federal Crcuit has
“consistently required that the structure disclosed in the
specification be nore than sinply a general purpose conputer or

m croprocessor”). Mre specifically, “[i]n a neans-plus-function
claimin which the disclosed structure is a conputer, or

m croprocessor, progranmed to carry out an algorithm the

di scl osed structure is not the general purpose conputer, but

rat her the special purpose conputer programmed to performthe

di sclosed algorithm” WS Gamng, Inc. v. Int’l Gane Tech., 184

F.3d 1339, 1349 (Fed. Gr. 1999). In other words, it is
insufficient for the patentee to nerely point to a “conputer” or
“m croprocessor,” rather it is necessary that the particul ar
algorithns that carry out the clainmed function be disclosed in
order to fulfill the “structure” requirenent under § 112, § 6.°
Here, the specification provides that the conputing
unit may be “for exanple, a commercially avail abl e personal
conputer or a workstation,” which may “include[] at |east one

processor and at | east one data nenory.” (‘465 Patent, col. 6:20-

9 An al gorithm consists of a specified series of
instructions intended to be inplenented as a conputer program
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24.) The specification further states that the conputing unit is
capabl e of “execut[ing] at |east one conputer program product for
the eval uation of destination call reports or for the association
of recognized identification codes with destination floors.”
(Id. col. 6:27-30.) Furthernore, the explanation of “conputer
program product” contained in the specification recites only the
functionality of the “conputer program product,” e.g., explaining
that the “conputer program product” receives destination cal
reports and/or identification codes, converts identification
codes into destination floors, and perfornms optim zation
algorithns to assign an elevator car to each user. (1d. col
6: 35-7:50.)

| mportantly, however, neither the “conputer program
product” nor the underlying algorithmused to performthe
optim zation process is disclosed in the specification. See

Harris Corp. v. Ericsson Inc., 417 F.3d 1241, 1253 (Fed. Cr

2005) (“A conputer-inplenmented neans-plus-function termis
limted to the correspondi ng structure disclosed in the
specification and equival ents thereof, and the correspondi ng
structure is the algorithm”). Plaintiff contends that a
sufficient algorithmis disclosed in the specification because
the “optimzation” algorithnms performed by the “conputer program
product” to determ ne the nost favorable elevator for conveying

each user were well-known in the art at the tinme of the filing,
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citing to U S. Patent No. 4,718,520 (providing a description of a
conputer algorithmfor perform ng destination dispatch
optim zations).' The Federal G rcuit, albeit in an unpublished

decision, recently addressed a simlar argunent in Encycl opaedi a

Britannica, Inc. v. Alpine Electronics, Inc., 355 F. App’x 389

(Fed. Gir. 2009).

In Encycl opaedi a Britannica, the Federal Circuit

rejected the patentee’ s argunent that the specification disclosed
sufficient corresponding structure for a conputer-based neans-

pl us-function el ement because a person of ordinary skill in the
art woul d recogni ze that the specification inherently discloses a
class of algorithns for retrieving the necessary information from
a dat abase on a general purpose conputer. |1d. at 393. The court
enphasi zed that a contention that sufficient correspondi ng
structure was present when the specification inplicitly disclosed
to a person of ordinary skill in the art a class of algorithnms is
not supported by existing case law. I|d. at 394. Instead, the

court explained that a patent “nust explicitly disclose an

10 | nportantly, Plaintiff has failed to cite to any
evi dence, including expert testinony, other than the preexisting
patent in support of its argunment that a person of ordinary skil
in the art would understand the optim zation process clainmed by
the conmputing unit. Cf. AllVoice Conputing PLC v. Nuance
Communi cations, Inc., 504 F.3d 1236, 1245-46 (Fed. Cir. 2007)
(relying on expert testinony explaining the scope of the
al gorithm expressly disclosed in patent in order to give neani ng
to the claimternms and finding that sufficient structure existed
fromthe perspective of “an ordinarily skilled artisan”).

-67-



algorithmin the specification for performng the clained
function for a conputer-inplenented invention to have sufficient
correspondi ng structure” for the clained limtation. 1d. at 394.

Furthernore, the Federal G rcuit, citing Aristocrat |1, rejected

the patentee’s alternative argunent that the specification need
not di scl ose any al gorithm where the conputer function being
performed is well known. 1d. at 395. Based on the patentee’s
failure to disclose an underlying algorithm the court found that
the patent was indefinite. 1d. at 396

Al t hough Encycl opaedia Britannica is not binding, the

Court finds it to be a well-reasoned opinion and will adopt it
for purposes of resolving the issue before the Court. The Court
finds that Plaintiff has failed to denonstrate that the
specification describes the term“conputing unit” with sufficient
structure in order to avoid indefiniteness. The Patents-in-Suit
are devoid of any disclosure as to the algorithmused by the
conputing unit vis-a-vis the “conputer program product” to
performthe “optim zation” function. The absence of an
underlying algorithmis fatal to Plaintiff’'s proposed
construction. Therefore, the Court finds that the term
“conmputing unit” is indefinite for failure to set forth
sufficient algorithmc structure associated with the contested

means- pl us-function cl auses.
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Claim Term Plaintiff’s Proposed Def endants’ Proposed
Construction Construction

“destination “a data signal The claimtermis indefinite

signal” provi di ng passenger and cannot be construed.
conveyi ng information

(‘861 Patent, that identifies the

claims 1 and 11) |boarding floor and/or

(* 465 Patent, t he destination floor”

claim1l)

Plaintiff’s position is that the specification supports
a construction of “destination signal” as a signal that directs
novenent of the elevator car to a boarding and destination floor.
Plaintiff cites the follow ng | anguage in support:

The control signal conprises at |east one first
destination signal which is communicated by way
of the data bus 37 to the device 36, 36'.
According to this first destination signal the
device 36, 36' issues by way of an electrical
line a first call report to the el evator control
14, 14'. According to this first call report the
el evator control 14, 14' controls the drive 12,
12' and noves the elevator car 11, 11' to the
boarding floor. After the elevator car 11, 11

has reached the boarding floor, the user boards
the elevator car. The control signal conprises
at | east one second signal which is comruni cat ed
by way of the data bus 37 to the device, 36, 36'.
According to this second destination signal the
device 36, 36' issues a second call report to the
el evator control, 14, 14" by way of an el ectri cal
line. According to this second call report the
el evator control 14, 14' controls the drive 12,
12" and noves the elevator car 11, 11' fromthe
boarding floor to the destination floor.

(465 Patent, col. 8:33-53.) Plaintiff contends that reading the
term “destination signal” in the context of this specification
makes clear that it constitutes a signal conveying data as to
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boardi ng and destination floors.

Def endants respond that the |anguage relied upon by
Plaintiff relates to two distinct destination signals, one which
is associated with the boarding floor and one which is associ ated
with the destination floor. Defendants contend that the term
“destination call reports” (which the parties agree neans “a data
signal providing passenger conveying information that identifies
t he boarding floor and the destination floor”) requires both the
boardi ng and destination floor, and therefore, a destination
signal woul d necessarily require both the boarding floor and the
destination floor. Because the |anguage of the specification
cited by Plaintiff contenplates two distinct destination signals,
then either the boarding floor or destination floor information
is mssing fromthe term“destination signal,” therefore
Def endants assert the claimis rendered indefinite.

Def endants argue that the claimlanguage itself
describes a “destination signal” as an output fromthe conputing

unit, (‘465 Patent, col. 11:17-18);' which the nopdernization

1 The full text cited provides:

[I]nstalling at Ileast one conputing wunit and
connecting the at | east one conputing unit to said
floor termnals for at |east one of evaluating the
destination call reports and association of
destination floors with recognized once of the
identification codes and for the output of at |east
one destination signal.

(Id.) (enphasis added).
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devi ce reads and converts the destination signal into a cal
report. (ld. col. 11:19-25.)% Defendants contend that the
definition is limted by this basic description and therefore
does not contain any explanation of what information the signal
contains. Thus, the termis too indefinite and cannot be
construed.

The Court disagrees wth Defendants’ indefiniteness
argunent. \Were the neaning of a claimis discernible, even if
reasonabl e persons nmay di sagree over the conclusions, the claim

is sufficiently clear to be deened definite. Power-One, Inc. V.

Artesyn Techs., Inc., 599 F.3d 1343, 1350 (Fed. Cr. 2010)

(citation omtted). The specification cited above clearly
inplies that the signal that is the output fromthe conputing
unit and converted into a call report contains the boarding
and/or destination floor information for a particul ar passenger.
Plaintiff’s proposed construction, although not derived fromthe
pl ai n | anguage of the clains thenselves, is supplenented by the

meani ng provided in the specification. Accordingly, the Court

12 The full text cited provides:

[I]nstalling at |east one nodernizing device and
connecting the at | east one nodernizing device to said
floor termnals and said at | east one conputing unit for
reading the destination signal, for converting the
destination signal into at | east one call report and for
controlling the elevator control by way of the call
report.

(Id.) (enphasis added).
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wi |

signal”

i nformati on t hat

means “a data signa

adopt Plaintiff’s proposed construction that

destination floor.”

“destination

provi di ng passenger conveyi ng

identifies the boarding floor and/or the

Claim Term

Plaintiff’s Proposed
Construction

Def endants’ Proposed
Construction

“interrupting
at | east one

“causi ng the el evator
control to stop

“the floor call transmtters
(conventi onal up-down el evat or

exi sting operating based on an |buttons on each floor) that
el ectri cal i nput from at | east exi sted prior to nodernization
fl oor call one floor call are not connected to the
transmtter transmtter”” el evator control”
i ne between at
| east one fl oor
cal |
transmtter and
the el evator
control”
(* 465 Patent,
claim 2)
Claim Term Plaintiff’ s Proposed Def endants’ Proposed

Construction

Construction

“interrupting
at | east one
exi sting car
cal |
transmtter

[ i ne between at
| east one car
cal |
transmtter
t he el evat or
control”

and

(* 465 Patent,
cl ai m 3)

“causi ng the el evator
control to cease
operati ng based on an
I nput from at | east
one car cal
transmtter”

“the car call transmtters
(conventi onal nunbered fl oor
buttons in the el evator car)
that existed prior to
noder ni zati on are not connected
to the elevator control”
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Claim Term

Plaintiff’s Proposed
Construction

Def endants’ Proposed
Construction

“the el evat or
control being
di sconnect ed
fromthe hall
cal |
transmtters
and the car
cal |
transmtters
of the

el evat or
instal |l ati on”

(‘861 Patent,
claim1l)

“the el evator contro
not operating based on
an i nput fromthe hal
call transmtters or

t he car cal
transmtters”

“all of the car cal

transmtters (the conventiona
nunbered fl oor buttons in the

el evator car) and all of the
hall call transmtters (whatever
they may be) are not connected
to the elevator control.”

The crux of the parties’

di spute as to the construction

of these related terns is the nmeaning of the terns “interrupting”

and “di sconnecting,” and whether these terns require a physical

di sconnecti on.

“di sconnecti ng” do not

Plaintiff’s position is that

require a physical

“interrupting” and

di sconnecti on but

instead require only that the functions of the device stop

oper at i ng,

wher eas Def endant s’

construction requires a physical

di sconnection of the rel evant conponents.

exi sting floor call
does not nean a physi cal

fromthe el evator contro

fl oor cal

devi ce.

First,

Ther ef or €,

transmtter
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Plaintiff argues that

di sconnecti on, but

“interrupting” of the

line fromthe el evator contro

is nerely a switch

being controlled by the traditional
transmtter to the new conputing unit and noderni zi ng

Plaintiff contends that the concept of




“interrupting” relates to a neans of stopping the el evator
control fromoperating in order to upgrade to the conputing unit
and noderni zi ng devi ce.
Plaintiff cites to the followi ng | anguage fromthe

specification in support of its interpretation:

[T]he existing electrical floor call transmtter

line 16, 16' to the floor call transmtter . . . or

the existing car call transmtter line 18, 18 to

the car call transmitter 13, 13" is interrupted at

the input of the elevator control 14, 14'.
(*465 Patent, col. 10:28-33.) (enphasis added). Plaintiff argues
that this “interruption” nmerely requires that the el evator
control stop operating based on output fromthe traditional floor
call transmtter.

Second, Plaintiff argues that although the term

“di sconnected” is not defined in the specification, it is
anal ogous to the term“interrupting.” Plaintiff reiterates its
argunment that this disconnection limtation is intended to stop
the el evator control from operating based on output fromthe
traditional transmtters in order to effectuate a changeover so
that it is controlled by the conmputing unit via the noderni zing
device. Thus, Plaintiff contends that only a “functional” or
“operational” disconnection is contenplated, rather than a
physi cal di sconnecti on.

Def endants respond that the Patents-in-Suit contenpl ate

that the floor call transmtters are physically disconnected from
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the el evator control in order for a new connection by way of an
electrical line with an output device. Defendants argue that a
physi cal disconnection is directed because the floor cal
transmtters and car call transmtters are conpletely renoved
upon installation of the new connection. Defendants cite to the
foll ow ng | anguage contained the specification in support of its
construction:

[T] he existing electrical car call transmtter line 18, 18

to the car call transmtter 13, 13" is interrupted at the
I nput of the elevator control 14, 14' and this input of the

el evator control is instead, connected by way of an
el ectrical line with an output of the [nodernizing] device
36, 36'

(*465 Patent, col. 10:31-35.) (enphasis added). Defendants
contend that this | anguage indicates that a physical
di sconnection occurs with respect to the elevator control and
that this interpretation is supported by the fact that the fl oor
call transmtters are renoved subsequent to the “interruption.”
Simlarly, Defendants argue that the ordinary mneani ng
of the term*“disconnected” directs that it be interpreted as
nmeani ng physically disconnected. Defendants note that the
specification explains that after the car call transmtter line
is “interrupted,” the “input of the elevator control is, instead,
connected by way of an electrical line with an output of the
[ moderni zing] device.” (ld. col. 10:28-35.) Defendants argue
that this description contenplates a physical severance of the

i nes.
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Plaintiff’s interpretation attenpts to limt the

meani ng of the terns “interruption”

and “di sconnected” in a way

t hat does not conport with the natural reading of the words in

[ight of the specification. The fact that the Patents-in-Suit,

t hrough the specifications, clearly contenplate connecting the

i nput of the elevator control

with a separate electrical line

connected to the noderni zing device indicates that the previous

connection with the fl oor cal

transmtter |ine would be

physically severed, rather than nerely disabled. Therefore, the

Court wi Il adopt Defendants’ proposed construction that the terns

“interrupting” and “di sconnect ed”

requi re a physical

di sconnection as this nmeaning is nore consistent with the context

of the specification.

Claim Term
Construction

Plaintiff’s Proposed

Def endants’ Proposed
Construction

“exi sting “a line that provides a
el ectri cal floor call input to an
fl oor call el evator control”
transmtter

l'ine”

(‘465 Patent,
cl ai m 2)

“an electrical line that
connected the floor cal
transmtter to the el evator
control prior to nodernization”

Claim Term
Construction

Plaintiff’s Proposed

Def endants’ Proposed
Construction

“existing car |“a line that provides a
cal | car call input to an

transmtter el evator control”
i ne”

“an electrical line that prior
to noderni zati on connected a car
call transmtter to the el evator
control. This existing line is
interrupted and reconnected to




(‘465 Patent,
cl ai m 3)

t he noderni zi ng devi ce during
noder ni zati on”

Claim Term

Plaintiff’s Proposed
Construction

Def endants’ Proposed
Construction

“fl oor call
transmtter
l'ine input”

(* 861 Patent
cl ai m 2)

N A

“an input to the el evator
control that fornerly was
connected to a floor cal
transmtter line, but is now
connected to an output fromthe
noder ni zi ng devi ce”

Claim Term

Plaintiff’s Proposed
Construction

Def endants’ Proposed
Construction

“car call
transmtter
l'ine input”

(‘861 Patent
cl ai m 3)

N A

“an input to the el evator
control that fornerly connected
a car call transmtter to an

i nput of the elevator control”

Al t hough the parties do not purport to construe

identical terms, the argunents submtted by both parties with

respect to these corresponding clains essentially are identical,

and t herefore conbi ned for purposes of this Mnorandum
Plaintiff argues that its interpretation of the term

“existing electrical floor call transmtter line” is supported by

the specification, which describes an enbodi nent wherein the

existing floor call transmitter line is an electrical line

connecting the floor call transmtter and the el evator control,

and communi cates information to the el evator control. The

-77-



specification provides the foll ow ng:
[T]he floor <call transmtters . . . are each
connected by way of at |east one electrical floor
call transmitter line 16, 16' wth at | east one i nput
of the respective elevator control 14, 14' and thus

this connection enables comunication of the first
call report to the associated one of the elevator

controls.
(*465 Patent, col. 5:7-12.)

Plaintiff further argues that the enbodi nent descri bed
in the specification refers to the existing floor transmtter as
a hard electrical wire, but does not limt the |line to hard wire
only and could potentially include a wireless |ine between the
car call transmitter and the el evator control.

Plaintiff reiterates these argunents with respect to
the “car call transmtter line.” Plaintiff relies upon the
correspondi ng | anguage in the specification relating to car cal
transmtters, which states that:

[T]he car call transmtters 13, 13" are each

connected by way of at |east one electrical car

call transmtter line 16, 16' with at |east one

i nput of the respective elevator control 14, 14'

and t hus this connecti on enabl es conmuni cati on of

the second call report to the associ ated one of

the el evator controls.
(Id. col. 5:13-18.) Simlarly, Plaintiff argues that nothing in
the Patents-in-Suit limts the scope of a “car call transmtter
line” to a hard wire electrical conductor, and that the scope of

this term enconpasses a wireless |line.

Def endants contest Plaintiff’'s definition to the extent

-78-



that it does not address the qualifier that the line is
“existing,” i.e., meaning that it is an electrical |ine that

exi sted prior to nodernization. Further, Defendants argue that
because the electrical floor call transmtter |line and car cal
transmtter line are disconnected as part of the nodernization
process, they are incapable (under the plain terns of the
Patents-in-Suit) to provide any input to the elevator control.
Thus, Defendants posit that the fact that they are incapable of
providing input clearly undermnes Plaintiff’s construction.
Lastly, Defendants contest Plaintiff’s characterization that
either type of “transmtter line” could also include a wireless
line, on the ground that it seeks to inproperly broaden the term
Def endants note that nothing in the Patents-in-Suit suggests that
the term“transmtter line” was intended to include any type of
“W reless” connection and that an attenpt to reserve the right to
extend the definition to this type of line is inpermssible.

The Court agrees with Defendants’ position. First, as
the word “existing” is in the | anguage of the clains thensel ves,
this indicates that both the “electrical floor call transmtter
line” and “car call transmitter line” were in place prior to the
nmoder ni zati on process. Second, the Court finds that the | anguage
of the Patents-in-Suit provides that the floor call transmtters
are renoved during the nodernization process, such that these

transmtters do not provide input to the elevator control after
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the interruption occurs. Third, the Court agrees w th Defendants
that nothing in the Patents-in-Suit suggests that these |ines
include a “wireless line.” Therefore, it is inappropriate to
extend the scope of the Patents-in-Suit to such an enbodi nent
where there is no indication fromthe patents thensel ves.

Thus, the Court finds that “existing electrical floor
call transmtter line” neans “an electrical line that connected
the floor call transmtter to the el evator control prior to
noder ni zation,” and that “existing car call transmtter |ine”
means “an electrical line that prior to nodernization connected a
car call transmtter to the elevator control. This existing |line
is interrupted and reconnected to the nodernizing device during
noder ni zation.”

Furthernore, with respect to the related terns “fl oor

call transmtter line input” and “car call transmtter line

i nput,” Defendants cite directly to the specification in support
of their proposed claimconstructions. In general, a floor cal
transmtter is a device used to call an elevator to the
passenger’s boarding floor. The patent specification provides
that prior to nodernization, “the floor call transmtters

are each connected by way of at |east one electrical floor cal
transmtter line 16, 16" with at |east one input of the

respective elevator control 14, 14' and thus this connection

enabl es communi cation of the first call report to the associ ated
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one of the elevator controls.” ('861 Patent, col. 5:1-12.) In
the process of nodernization, “the existing electrical floor cal
transmtter line 16,16 to the floor call transmtter . . . or
the existing electrical car call transmtter line 18, 18 to the
car call transmtter 13, 13" is interrupted at the input of the
el evator control 14, 14' and this input of the electrical control
is, instead, connected by way of an electrical line with an

out put of the [nodernizing] device.” (ld. col. 10:29-36.)

Plaintiff does not submt a conpeting interpretation as
to this specific claim however, the construction of this claim
intersects with the construction of the term“existing electrical
floor call transmtter line.”

Def endants’ construction of these clains is consonant
with the exact | anguage of the specification itself. Phillips,
415 F. 3d at 1315 (characterizing the specification as the
“concordance for the clains,” and noting that the specification
serves to “‘describe the manner and process of making and using’

the patented invention”) (quoting Autogiro Co. of Am v. United

States, 384 F.2d 391, 397-98 (C. . 1967)). Therefore, the
Court will adopt Defendants’ proposed construction of these
terms. The Court finds that “floor call transmtter line input”
means “an input to the elevator control that fornmerly was
connected to a floor call transmtter line, but is now connected

to an output fromthe nodernizing device,” and that “car cal
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transmtter line input” nmeans “an input to the el evator control
that fornerly connected a car call transmtter to an i nput of the

el evator control.”

ClaimTerm Plaintiff’s Proposed Def endants’ Proposed
Construction Construction
“hal | call “a device with an i nput This claimis indefinite and
transmtters” |[located at a fl oor cannot be construed.

which permts a user to
(‘861 Patent, |[request an el evator”
claim1l)

Plaintiff concedes that the term*“hall cal
transmtter” is not defined explicitly by the Patents-in-Suit,
such that its neaning should be derived by the plain and ordinary
meani ng of what a person of ordinary skill in the art would
understand the termto nmean. According to Plaintiff, a person of
ordinary skill would understand that the term “hall cal
transmitter” and “floor call transmitter” can be used
i nt erchangeably on the basis that these conponents perform
essentially the sane function.

Def endants argue that Plaintiff fails to cite to
anything in the patents to indicate that these two terns were
intended to be interpreted interchangeably. Defendants assert
that Plaintiff used the term*“floor call” and “car all” at
different points in the Patents-in-Suit, and that this indicates
a different neaning was intended by this differing term nol ogy.

Li kew se, Defendants argue that the difference in term nol ogy
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prevents the term*®“hall call” and “floor call” from being

interpreted synonynously. See Innova, 381 F.3d at 115 (finding

that use of the terns “connected” and “associ ated” woul d not be
i nterpreted synonynously because “when an applicant uses
different terns in aclaimit is permssible to infer that he

i ntended his choice of different terns to reflect a
differentiation in the neaning of those terns”). Defendants
contend that because Plaintiff fails to provide any definition
for “hall call transmtter,” other than reference the “floor cal
transmtter,” this termis anbiguous and invalid.

It is true that Plaintiff cannot point to anything in
the Patents-in-Suit to indicate that “floor call” and “hall call”
were intended to be interpreted interchangeably. It appears,
however, that the basic functions of a “floor call transmtter”
and “hall call transmtter” are so simlar that a person of
ordinary skill in the art would understand themto performthe
sanme functions. The Patents-in-Suit make clear that a “floor
call transmtter” is used by a passenger to conmuni cate a request
for an elevator to the elevator control. The follow ng excerpts
describe the function of “floor call transmtters”:

» For exanple, the floor call transmtters . . . are each
connected by way of at |east one electrical floor call
transmtter line . . . with at | east one input of the respective

el evator control . . . and thus this connection enabl es
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communi cation of the first call report to the associ ated one of
the elevator controls. (‘861 Patent, col. 5:7-12.)

e The elevator installation 1 is operated by users outside
the elevator cars 11, 11 by way of at |east one floor cal
transmtter . . . which is arranged, for exanple, at an
associ ated one of the doors . . . near the elevator installation
1 and which has at |east one input neans for the input of a first
call report. For exanple, at each of the floors . . . a
respective one of the first floor call transmtters . . . is
arranged near the floor door of the first elevator 10 and at each
of the floors a respective one of the second fl oor cal
transmtters . . . is arranged near the floor door of the second
el evator 10'. (1d. col. 4:48-58.)

* A user actuates one of the floor call transmtters
at a boarding floor. (1d. col. 5:43-44.)

Based on these excerpts, the function of a “fl oor cal
transmtter” would be apparent to a person of ordinary skill in
the art. Thus, it is necessary to determ ne whether an ordinary
person skilled in the art would understand the term*“hall cal
transmtter” to have an interchangeable neaning with “fl oor cal
transmtter.” In support of its argunent that “hall cal
transmtter” would be understood by a person in the industry to
have the sanme neaning as “floor call transmtter” Plaintiff cites

to the follow ng excerpts fromthe technical treatise The
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Vertical Transportation Handbook:

e |In destination-based group systens a passenger enters a
desired final destination in the hall prior to entering the
el evator, rather than pressing an up or down hall call button.
CGeorge Strakosch, The Vertical Transportati on Handbook 162 (3d
ed. 1998).

* An exanple is the ability to “lock out” individual car
calls or hall calls, preventing access to the elevator froma
given floor, or to prevent access to a given floor fromthe case,
or both. Inrelay logic controllers, it is necessary to instal
key switches for each car call/hall call push-button to effect
t he sane | ockouts.

Id. 133.

These excerpts denonstrate that the term*®“hall call”
was a common industry termand that this termrelates to a device
t hrough whi ch a passenger requests an el evator through an i nput
| ocated at a particular floor.

Furthernore, Plaintiff cites to the deposition

testi nony of Defendants’ 30(b)(6) designee, David Vallee, which

provi des:
Q Ckay. Wiat’s a hall call?
A It’s a button in the hoist -- or in the | obby.
Q Ckay. And these are terns that are used within
ThyssenKr upp?
A Pretty much industry terns.

(Dep. Tr. David Vallee, 35:19-24.) This further supports
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Plaintiff’s argunment that the term*®“hall call” was understood by
an ordinary person skilled in the art.

Based on the sources set forth above, the Court rejects
Def endants argunent that “hall call transmtter” is indefinite

and cannot be construed. See Power-One, 599 F. 3d at 1350 (noting

that “a claimis not indefinite nerely because it poses a
difficult issue of claimconstruction”). Rather, the Court
accepts Plaintiff’s argunent that “hall call transmtter” would
be understood by a person of ordinary skill in the art to have
the same neaning as “floor call transmtter.” Thus, the Court
finds that “hall call transmtter” neans “a device with an input
| ocated at a floor which permts a user to request an elevator.”

As an additional matter, however, the Court nust
address Defendants’ argunent that the term*®hall cal
transmtter” is invalid because the certificate of correction
(“Certificate of Correction”) utilized by Plaintiff in adding
this termwas inpermssible. Here, the term*®“hall call
transmtter” was not part of the original Patents-in-Suit, rather
the claiminitially included the term*®“hail call transmtter.”
Plaintiff filed a Certificate of Correction anending the term
“hail” to “hall.”

Certificates of correction are limted to correcting
t ypographi cal or clerical m stakes and are not permtted to add

“new matter” to the patent. See 35 U. S.C. 8 255 (allow ng the
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PTOto issue a certificate of correction “if the correction does
not involve such changes in the patent as woul d constitute new
matter or would require re-examnation”). Defendants argue that
because there is no evidence that the original term“hail cal
transmtter” was a typographical error, the Certificate of
Correction should be invalidated as inperm ssibly broadening the
claim

Two el enents are required to invalidate a certificate
of correction for inperm ssibly broadening a claim (1) the
corrected clains are broader than the original clains; and (2)
the presence of the clerical or typographical error, or howto
correct that error, is not clearly evident to one of skill in the

art. Superior Fireplace Co. v. Majestic Prod. Co., 270 F.3d

1358, 1373 (Fed. Cir. 2001); Cent. Adm xture Pharm Services,

Inc. v. Advanced Cardi ac Solutions, P.C , 482 F.3d 1347, 1353

(Fed. Cir. 2007). Under Superior Fireplace, the first issue of

whet her the corrected claimis broader than the original claimis

a question of law. See Cent. Adm xture, 482 F.3d at 1353

(holding the "first elenent [of Superior Fireplace] poses a

question of law, since the correct scope and neani ng of a claim
is an issue for the court to decide"). |In the conparing the

“ol d” uncorrected version with the “new’ corrected version, the
Court finds that the anmended claimis broader than the original

claim In light of the fact that neither party has offered a
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meani ng for the term“hail call” supported by the record, this
termis indefinite. Therefore, as the uncorrected version would
be indefinite whereas the corrected version has a discernible
meani ng, as descri bed above, the corrected claimis broader than

the uncorrected claim See Advanced Tech. | ncubator, Inc. v.

Sharp Corp., No. 07-468, 2009 W. 4670942, at*5 (E.D. Tex. Sept.

18, 2009) (finding that where old version of claimwas invalid
for indefiniteness but the new version of the claimhad a valid

construction, the first el enent of Superior Fireplace was

satisfied).
“The second el enment, whether the error and its
correction would both be clearly evident to one of skill in the

art, has been treated as a factual question.” Cent. Adm xture,

482 F.3d at 1354 (citations omtted). The Federal Circuit has
enunerated three categories into which on error may fall under
this second elenment: (1) “m stakes [that] are inmmediately
apparent and | eave no doubt as to what the mstake is,” such as a
bl atant m sspelling; (2) typographical m stakes not apparent to
the reader, such as a word that is spelled correctly and
logically fits within the contest of a sentence; and (3) where it
is apparent that a m stake has been nmade but it is not clear as

to what the exact m stake is. Superior Fireplace, 270 F. 3d at

1370.

Here, the Court finds that the typographical error of
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spelling “hall”

m st akes from Superi or

“hal |

woul d be apparent to a person of ordinary skil

call”

Fi r epl ace.

As expl ai ned above,

as “hail” falls into the first category of

constituted a standard industry term whose neani ng

in the art.

“Since an error of the first category nakes its own correction

known to one of skill
serious public notice problens and can properly be corrected via
a 8§ 255 certificate.”

Ther ef or e,

t he Court

in the art,

Cent.

those errors do not

Adm xture,

rai se

482 F.3d at 1354.

rej ects Defendants’

argunent that the

Certificate of Correction inpermssibly broadens the disputed

claim

the term

Claim Term

Plaintiff’s Proposed
Construction

Def endants’ Proposed
Construction

“in a nodul ar | “using standardi zed See bel ow.
manner” units or conponents
desi gned for easy

(‘465 Patent, |assenbly or flexible
cl ai m 10) use”

ClaimTerm Plaintiff’s Proposed Def endants’ Proposed

Construction Construction

“in “in a nodul ar manner” See bel ow.
successi on”
(‘465 Patent,
cl ai m 10)

ClaimTerm Plaintiff’s Proposed Def endants’ Proposed

Construction

Construction

“performng

See above.

“The steps (a) through (c)

of
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said steps a.
t hrough c.

[of claim1]
for each

el evat or car
and
associ at ed

el evat or
control of an
el evat or
installation
i n succession
wher eby t he
el evat or
installation
i's nopdernized
in a nodul ar
manner”

(' 465 Patent,
cl ai m 10)

claiml1l are perfornmed one after
the other such that each

el evator is conpletely
noder ni zed bef ore noderni zati on
of the next el evator commences.
Accordi ngly, this |anguage
requires installation of the
floor termnal (step (a)),
followed by installation of the
computing unit (step b)),
followed by installation of the
noder ni zi ng device (step (c)).”

VWhile these terns are not

identical, they are

sufficiently related such that the Court will address them

t oget her for purposes of consistency and judicial efficiency.

shoul d be construed as

“in a nodul ar

Plaintiff argues that term“in succession”

manner.” Plaintiff cites to

t he | anguage of the claimitself which provides that the

noder ni zation process is to be performed “in successi on whereby

t he el evat or

(* 465 Patent,

11: 65-67.)

installation is noderni zed in a nodul ar manner.”

Plaintiff contends that the claim

| anguage itself directs that the term “nodul ar manner” is to be

read in conjunction with the term“in succession.”

Second, Plaintiff argues that the construction of the




term®“in a nmodular manner” is informed directly by the definition
of “nodul e,” meaning “a standardi zed unit or conponent of a
system desi gned for easy assenbly or flexible use.” The Anmerican
Heritage Desk Dictionary 545 (4th ed. 2001). Plaintiff contends
that since the Patents-in-Suit assign no specific neaning to the
term “nodul ar manner,” resort to the plain neaning (as
denonstrated by the dictionary definition) is appropriate.

Third, Plaintiff asserts that there is no limtation as
to whether a specific elevator is nodernized in a nodul ar manner
or whether an entire elevator installation is to be nodernized in
a nodul ar manner. In other words, Plaintiff argues that it is
not necessary for each step of the nodernization process to be
conpl eted sequentially on each elevator installation before
proceeding to the next installation, rather the nodernization
process can be acconplished in a pieceneal manner.

Plaintiff further argues that nothing contained in the
| anguage of perform ng steps “a through ¢” requires an exact
order in which the steps are to be conpleted. Plaintiff contends
that nothing explicitly or inplicitly indicates the particul ar
chronol ogi cal order in which these steps nust be carried out, and
therefore, it is inappropriate to read such alimtation into the
| anguage of the claim

Def endants respond that the term*®“in succession”

indicates that the required steps are to be perfornmed for each
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el evator car and elevator control one at a tine, and that the
entire process is to be conpleted before noving on to the next
car. Defendants argue that the natural reading of the term*®“in
succession” neans the “act or process of followng in order,” see
Webster’s Ninth Collegiate Dictionary 1178 (1983), and that this

i ndi cates an order of installation for the nodernizati on process.

Def endants di spute Plaintiff’s construction of the term
“in succession” to nean “in a nodul ar manner” on the ground that
it seeks to inpermssibly equate two terns which are different
concepts nerely because they are contained in the sane claim
Def endants argue that the term “nodul ar manner” is the result of
performng the required steps, whereas the term*®“in succession”

i ndi cates the nethod for perform ng those steps.

Def endants’ proposed construction is that the conplete
noder ni zati on of each elevator is required to be executed in the
sequential steps prior to perform ng the nodernization process
for another elevator. In other words, Defendants assert that the
nmoder ni zati on process as a whole necessitates that steps (a), (b)
and (c) be conpleted in order before beginning the nodernization
process for the next elevator. Defendants cite to the |anguage
of the claimitself in support of their argument, noting that
step (a) requires the installation of a floor termnal, step (b)
requires a conputing unit be connected to the floor termnal, and

step (c) requires installing the nodernizing device to the floor
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termnal and the conputing unit. (See ‘465 Patent, col.11:9-26.)
Def endants claimthat because these steps are dependent upon one
another it would not be possible to conplete them out of order,
i.e., the connection of the conputing unit to the floor term nal
in step (b) could not possibly be conpleted without first
installing the floor termnal in step (a).

I n support of the argunent that a nodernization of the
entire elevator installation (rather than conpleting the steps on
several elevators simultaneously) is contenplated by the Patents-
in-Suit, Defendants cite to |anguage in claim1l and claim 10
whi ch states that the nethod of nodernization relates to an
“elevator installation,” and not nerely a single elevator.

Def endants al so rely upon | anguage in the specification, in which
Plaintiff distinguishes the Patents-in-Suit fromprior art by
stating:

By contrast to the state of the art according to

US Pat. No. 5,352,857, elevator installation

conponents are not, however, conbi ned i nt o nodul es

and such a nodule nodernizes the elevator

installation in each nethod step, but at | east one

el evator is substantially conpl etely noderni zed in

each nethod step. Wth advantage, an el evator car

of an elevator installation is nodernized in one

met hod step, the drive of this elevator is

noder ni zed, the conveying cable of this elevator

is nodernized, the elevator control of this

el evator is nodernized, and the [noderni zing]

device is renoved fromthis el evator.

(Id. 3:43-53.) (enphasis added).

First, the Court concludes that Plaintiff’s proposed
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construction of the term*®in succession” is inconsistent with the
pl ain and ordinary nmeaning of the termand requires the Court to
interpret it with the specialized neaning of “in a nodul ar
manner” that is not supported by the record. Oher than the fact
that the two terns appear in the sane claim there is nothing in
the claimlanguage itself to indicate that the term*®“in
succession” is to be inforned by the term“in a nodul ar manner.”
In contrast, Defendants’ construction of the term*®“in succession”
relies directly upon the ordinary neaning of the words as
informed by the dictionary definition. Therefore, the Court
rejects Plaintiff’s proposed construction of the term and
concludes that it is to be read according to its plain meaning.
Furthernore, although Plaintiff’s proposed construction
is consistent with the generalized nmeaning of the term “nodul e,”
the Court finds that Defendants’ proposed construction of the
relevant clainms is superior. The Court agrees w th Defendants
that the process contenplated by the Patents-in-Suit requires
conpletion of the sequential steps of one el evator before noving
on to the next elevator. The claimitself requires “performng
steps a. through ¢c. . . . in succession,” which indicates that a
conpl ete noderni zation of a single elevator is contenplated.
(See id. Col. 11:9-26.) Furthernore, the fact that steps (a)
through (c) are interdependent and cannot be perfornmed out of

order (i.e., the floor termnal required by step (a) nust be
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install ed before connection to the conputing unit required by
step (b)) bolsters the construction that conpl ete nodernization
of an individual elevator is required by the Patents-in-Suit.
(See id.) Therefore, Defendants’ construction that the
enuner at ed steps nust be perforned one after another and in ful
bef ore commenci ng noderni zati on of the next elevator is nore
consistent wth the | anguage and the scope of the Patents-in-
Suit.®® Thus, the Court finds that the term“performng said
steps a. through c. [of claim 1] for each el evator car and
associ ated el evator control of an elevator installation in
successi on whereby the elevator installation is nodernized in a
nmodul ar manner” neans “The steps (a) through (c) of claim1l are
performed one after the other such that each el evator is

conpl etely noderni zed before noderni zati on of the next el evator
commences. Accordingly, this |anguage requires installation of
the floor termnal (step (a)), followed by installation of the
conputing unit (step b)), followed by installation of the

noder ni zi ng device (step (c)).”

13 Def endants al so enphasi ze correctly that foll ow ng
Plaintiff’s proposed construction of the terns “in succession”
and “nodul ar manner” would result in a nonsensical reading of the
cl ai m because if “in succession” nmeans “in a nodul ar manner” and
“in a nmodul ar manner” means “using standardi zed units or
conponents designed for easy assenbly or flexible use,” then “in
succession” would therefore nmean “using standardi zed units or
conponents designed for easy assenbly or flexible use.”
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Claim Term Plaintiff’s Proposed Def endants’ Proposed
Construction Construction
“tenporarily” |“lasting or used for a “used in connection with the
limted tine” el evator installation during
(* 861 Patent noder ni zation, and renoved after
clainms 1 and noder ni zation is conpl ete”
11)

Plaintiff notes that the term“tenporarily” is not
expressly defined in the specification and therefore cites to the
dictionary definition of “lasting or used for a limted tine.”
See Anerican Heritage Desk Dictionary 843 (4th ed. 2001).
Plaintiff asserts that the term“tenporarily” is used to describe
the (1) operation of an el evator during nodernization, and (2)

t he connection of the nodernizing device to an el evator control.
(*861 Patent, col. 11:5-10; id. col. 12:49-53.) Plaintiff
contends that its proposed construction is consistent with the
cl ai m | anguage because it denotes that the use contenplated wll
only persist during the limted tine of the nodernization
process.

Def endants concede that Plaintiff’s construction
conports with the dictionary definition of “tenporarily.”

Def endant s argue, however, that the nmeaning of “tenporarily” mnust
be construed in the context of the patents in order to provide

t he appropriate nmeani ng. Defendants note that the construction
provi ded by Plaintiff does not provide any definitive tine

l[imtation (e.g., one nonth or one year), and therefore it is too
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vague. Defendants argue that the only proper context for
understanding the term“tenporarily” is to link it to the
noder ni zation process itself. Thus, Defendants’ proposed
construction defines the termwith respect to its relation to the
noder ni zati on process.

Al though Plaintiff’s proposed construction is
consistent wwth the ordinary neaning of the term*“tenporarily,”
the termis best understood as neasuring the time in which the
noder ni zati on process takes place. Plaintiff concedes that the
rel evant gui depost for understanding the term“tenporarily”
relates to the tinme during which the nodernization steps are
conpleted. Therefore, Defendants’ proposed construction best
conports with the scope of the term*“tenporarily” by tying it

directly to the process to which the termapplies. See Toro Co.

v. Wite Consol. Indus., Inc., 199 F.3d 195, 1299 (Fed. Cr

1999) (“[Words of ordinary usage nmust nonet hel ess be construed
in the context of the patent docunments.”). 1In other words, the
best (and seemingly only) way to conprehend the neani ng of
“tenporarily” is torelate it to the process which will determ ne
how I ong “tenporarily” will actually be. As explained by the
Federal Circuit in Toro:

As this case well illustrates, the dictionary definitions

of common words are often |ess useful than the patent

docunents thenselves in establishing the wusage of

ordinary words in connection with the claimed subject

matter. This is not an i ssue of the richness of | anguage,
or variety or inprecision in the wusage of words.
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1d.

Determning the |limts of a patent claim requires
understanding its terns in the context in which they were
used by the inventor, considered by the exam ner, and
understood in the field of the invention.

In judicial “claimconstruction” the court nust achieve
t he sane under st andi ng of the patent, as a docunent whose
meani ng and scope have |egal consequences, as would a
person experienced in the technology of the invention.
Such a person would not rely solely on a dictionary of
general |inguistic usage, but woul d understand the cl ai ns
in light of the specification and the prior art, guided
by the prosecution history and experience in the
technol ogic field.

In light of the context provided by the Patents-in-Suit,

t he

Court finds that the term“tenporarily” neans “used in connection

with the elevator installation during nodernization,

after noderni zation is conplete.”

VI .

CONCLUSI ON

An Order consistent with this Menorandum will issue.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF DELAWARE

I NVENTI O AG, ) ClVIL ACTI ON
; NO. 08-874-ER
Plaintiff,
V.

THYSSENKRUPP ELEVATOR

AVERI CAS CORPORATI ON,

et al.,

Def endant s.
ORDER
AND NOW this 14th day of June 2010, for the reasons
di scussed in the Menorandum Opinion issued this date, it is
hereby ORDERED that the following ternms in United States Patent
No. Patent No. 6,892,861, and United States Patent No. 6, 935, 465,
are assigned the foll ow ng neani ngs:

1. The term “noderni zed” and/or “nodernizing” nmeans “a nore
or | ess conpl ete exchange of conmponents in an el evator
installation.”

2. The term “noderni zing device” is indefinite.

3. The term“a device for tenporarily operating an el evator
installation during nodernization” nmeans “the device is used
while an elevator installation is undergoing a nore or |ess
conpl ete exchange of conponents, and is renoved then the
noder ni zation process is conplete.”

4. The term “a system for nodernizing an el evator

installation” neans “a systemused in connection with an el evator
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installation undergoing a nore or |ess conplete exchange of
conponents.”

5. The term “a nmethod for nodernizing an el evator
installation” neans “a nethod used in connection with an el evator
installation undergoing a nore or |ess conpl ete exchange of
conponents.”

6. The term“elevator installation” neans “a group of
el evators that convey passengers in a building, where each
el evator is controlled by an el evator control.”

7. The term “elevator control” nmeans “an existing device
that controls the operation of the elevator - the identical
el evator control that was in place before nodernization.”

8. The term*“call report” nmeans “a signal providing
passenger conveying information used to control the el evator
control.”

9. The term*®“floor termnal” neans “a device for allowing a
user to provide a destination floor or an identification code.”

10. The term “at |east one of [A] and [B]” neans “capable
of performng both [A] and [B].”

11. The term“floor termnal . . . operative for at |east
one input of destination call reports and recognition of
identification codes of passengers” neans “operative for input of
destination call reports and recognition of identification codes

of passengers.”
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12. The term“floor termnal . . . for at |east one of the
i nput of destination call reports and for recognition of
identification codes of users” neans “for the input of
destination call reports and for recognition of identification
codes of users.”

13. The term “conputing unit . . . for at |east one of
eval uating the destination call reports and associ ati on of
destination floors with recogni zed ones of the identification
codes” nmeans “for evaluating the destination call reports and for
associ ation of destination floors with recogni zed ones of the
identification codes.”

14. The term “identification code” neans “a code that
identifies each individual passenger and is associated with that
passenger’s destination floor.”

15. The term “recognition of identification codes of
passengers” neans “the passenger identification codes are
associ ated with each individual passenger’s identity as well as
t hat passenger’s destination floor.”

16. The term “conmputing unit” is indefinite for failure to
set forth sufficient algorithmc structure associated with the
cont est ed neans-pl us-function cl auses.

17. The term “destination signal” neans “a data signal
provi di ng passenger conveying information that identifies the

boarding floor and/or the destination floor.”
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18. The term“interrupting at |east one existing electrical
floor call transmtter |ine between at |east one floor cal
transmtter and the elevator control” means “the floor cal
transmtters that existed prior to nodernization are not
connected to the elevator control.”

19. The term“interrupting at |east one existing car cal
transmtter |ine between at | east one car call transmtter and
the el evator control” nmeans “the car call transmtters that
exi sted prior to nodernization are not connected to the el evator
control.”

20. The term “the elevator control being disconnected from
the hall call transmtters and the car call transmtters of the
el evator installation” neans “all of the car call transmtters
and all of the hall call transmtters are not connected to the
el evator control.”

21. The term*®“existing electrical floor call transmtter
line” means “an electrical |line that connected the floor cal
transmtter to the elevator control prior to nodernization.”

22. The term*®“existing car call transmtter |ine” means “an
electrical line that prior to nodernization connected a car cal
transmtter to the elevator control. This existing line is
interrupted and reconnected to the nodernizing device during
noder ni zation.”

23. The term“floor call transmtter line input” neans “an
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input to the elevator control that fornerly was connected to a
floor call transmtter line, but is now connected to an out put
from the nodernizing device.”

24. The term*“car call transmtter |ine input” neans “an
input to the elevator control that fornerly connected a car cal
transmtter to an input of the elevator control.”

25. The term*®hall call transmtter” means “a device with
an input located at a floor which permts a user to request an
el evator.”

26. The term*“performng said steps a. through c. [of claim
1] for each elevator car and associ ated el evator control of an
el evator installation in succession whereby the el evator
installation is nodernized in a nodul ar manner” neans “the steps
(a) through (c) of claim1 are performed one after the other such
that each elevator is conpletely nodernized before nodernization
of the next elevator comences. Accordingly, this |anguage
requires installation of the floor termnal (step (a)), followed
by installation of the conputing unit (step b)), followed by
installation of the nodernizing device (step (c)).”

27. The term*“tenporarily” nmeans “used in connection with
the el evator installation during nodernization, and renoved after
noder ni zation is conplete.”

AND IT IS SO OCRDERED

EDUARDO C. ROBRENO, J.
EDUARDO C. ROBRENO, J.
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