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Farnan, District Judge.

Presently before the Court is a Motion to Dism ss the
Complaint (D.I. 8) filed by Defendants DowBrands, |nc.,

DowBr ands, L.P. and The Dow Chem cal Conpany (“Defendants”); a
Motion for Partial Summary Judgnment (D.I. 15) filed by Plaintiff
S.C. Johnson & Son, Inc. (“Plaintiff”); and a Cross Mdtion for
Summary Judgnent (D.1. 26) filed by Defendants. For the reasons
stated below, Plaintiff’'s Mdtion for Partial Summary Judgnent
(D.1. 15) on Count 11l will be granted; Defendants’ Cross Mtion
for Summary Judgment (D.1. 26) on Counts I, IV, V.and VI will be
granted; and Defendants Mdtion to Dism ss and Mdtion for Sumrary
Judgnent on Count Il will both be denied.

BACKGROUND

Nature and Stage of the Proceedi ngs.

This case concerns alleged fraudul ent m srepresentati ons and
breaches of an Asset Purchase Agreenent (the “Agreenent”) by and
between S.C. Johnson & Son, Inc. (“SCJ"), DowBrands, Inc. and
DowBrands, L.P. (referred to collectively as “DowBrands”). Under
t he Agreenent, SCJ purchased certain assets and assunmed certain
liabilities relating to DowBrands’ worl dw de home food managenent
products and home care products businesses (the “Business”). The
transaction closed on January 23, 1998. At that time, DowBrands

al so delivered a “Closing Certificate” to SCJ, in which DowBrands



reaffirmed that the representations and warranties in the
Agreement were true and correct as of October 27, 1997, and as of
the date of Closing (except for itens that would not constitute a
Mat eri al Adverse Change). Defendant Dow Chem cal Conpany (“Dow’)
executed a guarantee of DowBrands’ obligations to SCJ (the
“Guarantee”).

SCJ initiated this action on May 22, 2000, filing a six
count Conplaint (D.I. 1). The six counts are:

| . Breach of Contract Regarding Latin Anerican Sal es;

1. Fraudul ent M srepresentati ons Concerning Latin Anmerican

Sal es;

I11. Breach of Contract Regarding Third Party Cl ai ns;

V. Declaratory Judgnent Relating to Intell ectual Property;

V. Breach of Contract Concerning Absence of Conti ngent

Liabilities and Material Adverse Change; and

VI. Breach of Closing Certificate.
These counts represent two general categories of clains: those
relating to DowBrands’ Latin Anmerican Busi ness and those relating
to SCJ's clainms for indemity with respect to certain patent
i nfringement cl ains.

Wth respect to Latin Anmerica, SCJ alleges that shortly
after Closing it discovered that DowBrands fraudulently

m srepresented the extent of its Latin Anerican business, and



t hat DowBr ands breached the representations and warranties in the
Agreement concerning the Latin Anmerican business.

SCJ al so alleges that DowBrands breached representations and
warranties relating to certain intellectual property transferred
pursuant to the Agreenment, and inproperly refused to indemify
SCJ and pay the costs SCJ has incurred in defending against a
patent infringenent claimbrought by Tenneco Packagi ng and
Speci alty Consumer Products, Inc. (“Tenneco”) several nonths
after Cl osing.

SCJ)’'s clainms against Dow relate to Dow s failure to perform
its obligations under the Guarantee.

Def endants responded to the Conplaint on July 7, 2000, by
filing a Motion to Dismss (D.1. 8). SCJ responded to
Def endants’ Mtion and noved for Partial Sunmary Judgnent on
Counts IlIl and IV (D. 1. 15) on August 31, 2000. Defendants then
filed a Cross-Mdtion for Summary Judgnent (D.l1. 26) on all counts
on COct ober 20, 2000.

1. Statenment of Facts for Purposes of Defendants’ Mtion to
Di sm ss.

For purposes of the Defendants’ Mtion to Dism ss, the Court
wll review the allegations set forth in the Conplaint. For many
years, DowBrands has operated a successful business devel opi ng,

manuf acturing and selling a variety of home care products, such



as specialty cleaners and | aundry products, and home “food
managenent products,” including Zip-Loc™plastic storage bags.
(Complaint, D.I. 1, at § 8). In July 1997, Dow, which owns 100%
of the stock in DowBrands, announced that it was auctioning off
the business. |d. at 1 5, 9. As is customary, DowBrands hired
an i nvestment banker, prepared an O fering Menorandum and
collected information for prospective bidders in a dataroom [d.
at 1 9.

In the m d-1990’ s, DowBrands devel oped the technology to
make zi ppered reseal able plastic bags. [1d. at T 8. In Septenber
1997, DowBrands began marketing those bags on a test basis under
the name “Slide-Loc™” 1d. at T 8, 38. According to SCJ, the
patented Slide-Loc™technol ogy was one of the nost attractive
aspects of DowBrands’ business. 1d. Included in the dataroom
was an opinion from DowBrands’ patent counsel explaining why, in
counsel’s opini on, DowBrands’ new y-invented Slide-Loc™
technol ogy did not violate any patents held by Tenneco, which
mar ket s zi ppered pl astic bags under the name “Hefty One Zip™”~
Id. at T 49. On Cctober 27, 1997, SCJ and DowBrands entered into
an Asset Purchase Agreenent (D.l1. 10, Exh. A), under which SCJ
agreed to buy certain of DowBrands’ assets and to assume certain
of its liabilities for an initial purchase price, subject to

| at er adjustnents, of $1.125 billion. 1d. at T 13; Agreenent 8§



2.03. The Agreenent is to be construed under the | aws of the
State of Del aware according to Section 10.06 of the Agreenent.
In Section 3.13, DowBrands represented and warranted that it
owned and would transfer to SCJ all of the assets “whether
tangi bl e or intangi ble, real or personal, that are necessary for
or used in the conduct of the Business as currently conducted by
the Sellers.” That sanme section “expressly disclainfed] any
representation or warranty of any kind or nature, express or
inplied, as to the condition, value or quality of the Transferred
Assets . . . [e]xcept as expressly set forth in this Agreenent”
and provided that the sale of assets was on an “as is” basis.
Id. In Section 2.02, SCJ agreed to assune all “Liabilities” of
t he Business, which were broadly defined in Section 1.01 to
include “any liabilities or obligations of any nature, whether
known or unknown, accrued, absolute, contingent or otherw se, and
whet her due or to becone due.”

In Section 3.15 of the Agreenent, DowBrands made certain
representations and warranties with respect to the intell ectual
property that was being transferred in the sale, including the
intell ectual property necessary to manufacture Slide-Loc™ bags.
In Section 3.15(a), DowBrands represented and warranted that:

[ e] xcept as set forth on Schedule 2.01(a)(vii)(2)

: , (1) Sellers are the sole and exclusive owners
of all rights to, or have a license that is in full



force and effect to, the Transferred Intell ectual
Property, including the right to use such Transferred

Intell ectual Property to conduct the Business as
currently conducted, w thout the paynent of any

license, fee, royalty or simlar charge, and al

such rights are fully assignable to Purchaser, and

(ii) there is no claimby any Person or any Proceedi ng

pendi ng or, tothe know edge of Sellers, threatened

which relates to the use of any of the Transferred

Intell ectual Property in the Business as currently

conducted and as presently proposed to be conducted,

or the validity or enforceability of the Transferred

I ntell ectual Property or the rights of the Sellers

t herein.

Ild. Part 1 of Schedule 2.01(a)(vii)(2) disclosed a long list of
existing licenses and third-party ownership interests to which
the Transferred Intell ectual Property was subject. (D.I. 10,
Exh. B). Part 2 disclosed co-ownership interests in certain
patents and patent applications. 1d.

Part 3 of Schedule 2.01(a)(vii)(2) disclosed “Intellectual
Property Clainms Relating to Transferred Intellectual Property.”
Under that headi ng, DowBrands discl osed, anmong ot her things, that
it was aware of a patent, U S. Patent No. 5,131,121 (which is
owned or |icensed by Tenneco) which related to the “end stops” on
the Slide-Loc™bags. Although DowBrands stated its belief that
its Slide-Loc™bags did not infringe Patent No. 5,131,121, it
agreed in Section 9.06 to share the burden of any costs resulting

froma patent infringenment action based on the end-stop design of

the Slide-Loc™bags, up to a maxi mumof $30 million. No simlar



arrangenents were nade with respect to the two other patent
i nfringement clains that were disclosed on Schedul e
2.02(a)(vii)(2).

In Section 3.15(b) (i) of the Agreenment, DowBrands further
represented and warranted that “[e] xcept as set forth on Schedul e
2.01(a)(vii)(4) . . ., to the know edge of the Sellers no
infringement of any intellectual property of any third party has
occurred through conduct of the Business.” The only exception
noted on Schedule 2.01(a)(vii)(4) was the potential patent
infringement claimwth respect to the end-stops on the Slide-
Loc™bags. (D.1. 10, Exh. €. In Section 3.09 titled
“Litigation,” DowBrands represented and warranted that, except as
set forth in Schedule 3.09(a) of the Disclosure Menorandum
“there is no Proceeding pending . . . or, to the know edge of
Sell ers, threatened, against or affecting the Business as
currently conducted by Sellers or as proposed to be conducted or
any of the Transferred Assets that could reasonably be expected
to involve an anount in excess of $100, 000 or which would
individually or in the aggregate, have a Material Adverse
Effect.” The exceptions noted on Schedule 3.09(a) included not
only a nunber of pending |lawsuits, but also all of the clains

arising out of the transferred intellectual property identified



in Schedule 2.01(a)(vii)(2), including the potential end-stop
patent infringement claim (D.I. 10, Exh. D).

In Section 3.06 of the Asset Purchase Agreenent, DowBrands
represented and warranted that, since the date the | ast Bal ance
Sheet was prepared, “the Business has been operated in the
ordinary course in a manner consistent with past practice” and
“there has not been any Material Adverse Change.” The term
“Mat erial Adverse Change” was defined in Section 1.01 to nean a
“materi al adverse change in the operations, assets . . . or
financial condition of the Business, taken as a whole.”

The transaction closed on January 23, 1998. (D.I. 1, at 1
14). At closing, as required by the Agreenment, DowBrands
presented a Closing Certificate representing that al
representations and warranties in the Agreenent were true and
correct not only when they were made, but also at the time of the
Cl osing, with such exceptions as would not in the aggregate
constitute a Material Adverse Change. 1d.

DowBr ands | aunched the sale of Slide-Loc bags on a
nati onwi de basis in January 1998, just before the closing. 1d.
at 1 38. On May 1, 1998, Tenneco filed a suit for patent
i nfringement against SCJ. [d. at T 40. In that suit, Tenneco
did not attack the end-stop design of the Slide-Loc bags, nor did

it invoke the particular patent, No. 5,131,121, as to which SCJ



and DowBr ands had negoti ated a special arrangenent in Section
9.06 of the Agreenment. Instead, Tenneco alleged that an entirely
different patent, U S. Patent No. 5,007,143, was infringed by the
slider mechanismon the Slide-Loc bag. 1d. at f 41; see also

Tenneco Packagi ng Specialty and Consuner Products, Inc. v. S.C

Johnson & Son, Inc., 1999 U. S. Dist. LEXIS 17937 at *2 (N.D. I11.

Nov. 12, 1999). SCJ contends that Tenneco had decided to sue for
infringement of the slider patent “on or before the date the
Agreenment was executed and before the closing.” (D.I. 1, | 48).
SCJ does not allege that any of the Defendants were aware of
Tenneco’ s deci si on.

A. Al | egati ons Regardi ng the Patent |Infringenent Claim

SCJ) offers a nunmber of theories as to why the filing of the
Tenneco patent infringement action supposedly constituted a
breach of DowBrands’ representations and warranties.

First, SCJ claims in Count IV that, if it |oses the Tenneco
patent infringenment action, DowBrands woul d have breached the
warranties and representations in Sections 3.13 and 3.15 of the
Agreement. SCJ contends that under those circunstances,

DowBr ands woul d have breached the representation in Section 3.13
that “Sellers own good and valid title to all of the Transferred

Assets . . . .” (D.I. 10, Exh. A 8§ 3.13(a)). Also, SCJ



contends that DowBrands woul d have breached the representation in
Section 3.15 that “Sellers are the sole and excl usive owners

of all rights to, or have a license that is in full force and
effect to, the Transferred IntellectualProperty, including the
right to use such Transferred Intellectual Property to conduct
the Business as currently conducted . . . .” 1d. at § 3.15. The
Conpl ai nt does not specifically allege any know edge by DowBrands
of any patent infringenment or of any existing or threatened
patent infringenent clains or litigation that would constitute a
breach of any of the representations and warranties in Sections
3.09, 3.15(a) or 3.15(b).

Second, SCJ contends that, regardl ess of the outconme of the
Tenneco litigation, DowBrands breached its representation in
Section 3.06 that there were no material Liabilities as of the
closing date that were either undisclosed or not reserved for on
its financial statenments. SCJ also clains that Tenneco’s all eged
decision, prior to the closing, to sue for patent infringenment
constituted an undisclosed “Material Adverse Change.” |In Count
V, SCJ seeks indemification for these all eged breaches of
contract. In Count VI, SCJ seeks damages for alleged
i naccuracies in the closing certificate provided to it by

DowBr ands at cl osi ng.
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Third , SCJ clainms that Defendants’ rejection of its demands
for indemification for reasonable attorneys’ fees and expenses
incurred in defending the Tenneco patent infringenment action
constituted a breach of contract under Section 9.03(b) of the
Agr eenent .

SCJ) seeks a declaratory judgnment that Defendants will be
responsi ble for any costs or losses it incurs as a result of the
Tenneco litigation, as well as an order requiring Defendants to
pay for all litigation costs SCJ incurs in the litigation.

B. Al | egati ons Regarding the Latin Anerican Busi ness.

DowBr ands financial statements show that it had net sales on
a worl d-wi de basis in 1996 of $737,590,000. (D.1. 10, Exh. D, at
3). SCJ alleges that DowBrands represented in its Ofering
Menmorandum that its exports to Latin America in 1996 totaled $19
mllion, or approximately 2.5% of its total net sales. (D 1. 1,
1 15). Although SCJ clains that DowBrands was deliberately
inflating its Latin American sales in order to make the business
| ook nore attractive to prospective buyers, it acknow edges t hat
DowBr ands di scl osed that its 1997 Latin Anmerican exports were
expected to drop to $15.2 million in 1997 and that, for the next
three years sales were expected to remain in the $15-$17 mllion

range. ld. at 99 17-18.
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SCJ clains that it believed, based on these reported sales,
t hat DowBr ands had achi eved consuner acceptance of its products
in Latin Anerica, or at least in the Latin American countries
that were identified as having the nost significant sales. SCJ
al l eges that it discovered, shortly after the closing, that in
fact there was no market for DowBrands products in South Anerica
and that “in the past” 90% or nore of the product sold to Latin
American distributors had been diverted to the U S. market
i nst ead.

A reading of the Conplaint and Plaintiff’s Answering Bri ef
(D.1. 35) indicates that SCJ knew or had reason to know before
the Closing that there had been sonme diversion of product from
Latin America to the donestic market. The Conplaint all eges that
DowBr ands’ Conmercial Director for Latin Anmerica, Jose Berdasco,
“expressed concern about the possibility of diversion of sales
intended for Latin America” in a neeting one week before Closing.
(D.1. 1, 1 22). WM. Berdasco produced a chart at that neeting
titled “The ‘D Word.” 1d. at § 23. That chart supposedly
represented that DowBrands distributor, Consuner Products, Inc.
(“CPI'"), had been hired in response to the issue of diversion and
that sales in the region had continued to grow. 1d. SCJ clains
that periodically after the Asset Purchase Agreenent was signed,

it was given additional data indicating the existence of

12



substantial exports to Latin Anerica and was repeatedly assured
by DowBrands’ representatives that the reported exports were
legitimate. |d. at 1 24. Also, Plaintiff indicates in its
Answering Brief that additional investigation conducted after the
filing of the Conplaint revealed that the Eurononitor report was
available in the data room (D.l1. 35, at 35 n.18).

SCJ asserts that it has been forced to nake a significant,
unantici pated investnment in the Latin American business in order
to build it “fromnothing to the level it would have been had the
Latin American exports existed as represented by DowBrands.” 1d.
at  36. SCJ seeks damages in the anmount of $20 mllion under
two theories, breach of contract (Count 1) and fraud (Count 11).
In its breach of contract claim SCJ alleges that DowBrands
breached it representation that the financial statenents attached
to the Asset Purchase Agreement “fairly present, in all material
respects, the financial condition and results of operation of the
Conmbi ned Business.” 1d. SCJ also clainms that the financial
statenments were inaccurate because they |listed various South
American countries as countries that had “the nost significant”
foreign sales, when, according to SCJ, the sales to those
countries were being diverted in significant part to the United

St at es.

13



SCJ)’' s other breach of contract theory is that DowBrands
breached its representation in Section 3.08(b) that the business
“has been operating in the ordinary course in a manner consi stent
with past practice” because “[s]elling product destined for Latin
America knowi ng the product would be substantially diverted to
the United States does not constitute operating the business in
the ordinary course.” 1d. at § 61.

In Count Il of the Conplaint, SCJ also alleges that various
oral and witten statenments by DowBrands allegedly made to it in
t he Agreenent and in presentations and di scussions concerning
sales to Latin Anmerica constituted fraud. SCJ alleges that the
statenments were material and that it reasonably relied on
DowBr ands’ assurances that the sales figures for the Latin
Ameri can business were substantially correct.

1. Plaintiff’s Statement of Additional Facts in Support of its
Motion for Partial Sunmmary Judgnment on Counts |11 and IV.

I n support of its Mdtion for Partial Summary Judgnent (D.1.
15), SCJ offers the follow ng evidence.

On or about October 27, 1997, SCJ and Defendants signed the
Agreenent for the purchase and sale of certain properties,
assets, rights, clainms and contracts relating to DowBrands’ hone
food managenment and honme care products business including

DowBr ands’ Slide-Loc™reseal able plastic bag products. (D.I. 17,

14



Exh. 1, 1 4). At the sanme tinme, Dow executed the Guarantee,
guar ant eei ng DowBr ands’ performance under the Agreenent. |d. at
T 3. On January 23, 1998, the transaction contenpl ated by the
Agreenent closed. 1d. at 1 4.

I n Septenber, 1997, DowBrands began test marketing a
recently devel oped reseal abl e plastic storage bag under the brand
nane Slide-Loc™ and fornul ated plans for a national “roll-out”
of the Slide-Loc™product in January, 1998. 1d. at § 5.

On May 1, 1998, Tenneco filed a Conplaint for injunctive
relief and damages in the United States District Court for the
Northern District of Illinois (“Tenneco Conplaint”). 1d. at Exh.
5. The Tenneco Conpl aint alleges that the manufacture, use and
sale of the Slide-Loc™recl osable plastic bags infringes on U S.
Patent No. 5,007,143. |1d. at Exh. 5, 9§ 12-13. As part of its
Conpl ai nt, Tenneco seeks an injunction against SCJ. 1d. at Exh.
5 p. 4.

In the Agreenent, DowBrands represented and warranted that
it was transferring to SCJ all the intellectual property
necessary for or used in its Business, that the transferred
intell ectual property would be available to SCJ, and that SCJ
woul d have all rights to the transferred property, including the
right to use the transferred intellectual property without the

paynment of any additional, undisclosed fee. (D.I. 17, Exh. 2, 8§

15



3.13, 3.15). In the Agreenent, DowBrands al so prom sed to pay
fees and expenses of counsel incurred by SCJ in defending agai nst
a Third Party Claimseeking an injunction. 1d. at 8§ 9.03(b).
Dow guaranteed all of these obligations. (D.1. 17, Exh. 3).

Transferred Intellectual Property is defined in the
Agreenment to include, anong other things:

(ii) all concepts, inventions, trade secrets,

confidential or proprietary information

drawi ngs, specifications, designs, plans,

proposal s and technical data and nanual s,
whet her patentabl e or unpatentable, owned by

Sellers and used in the Business, as currently

conducted or as proposed to be conducted,

i ncluding those related to products devel oped

or studied or under devel opnment or study .

(D.I. 17, Exh. 2, § 1.01).

In a letter dated June 30, 1998, SCJ notified DowBrands in
witing that it was claimng indemity from DowBrands for any
adverse judgnment or settlenent of the Tenneco Litigation and for
SCJ)' s fees and expenses of counsel in defending the Tenneco
Litigation. (D.I. 17, Exh. 1, 1 6). A copy of this letter was
al so sent to Dow. |d. Shortly thereafter, in a letter dated
July 15, 1998, DowBrands rejected SCJ's claimfor indemity and

stated that it would not pay any of SCJ's |egal expenses or

Damages relating to the Tenneco Conplaint. [1d.; Exh. 7.
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I11. Defendants’ Statenment of Additional Facts in Support of
their Cross-Mtion for Summary Judgnment on all Counts.

In support of their Cross Mtion for Summary Judgnent,
Def endants offer evidence to denonstrate that the |ack of market
penetration in Latin America was disclosed to SCJ. Defendants
cite SCJ's allegation in the Conplaint that DowBrands knew it had
not succeeded in selling its products in Latin America because
they were aware of a January 1997 menorandum from Eur ononi t or
stating that “no Dow products were identified in any of the sites
visited in Brazil, Chile or Argentina.” (D.I. 1, T 29).

According to the Affidavit of WIIliam Wal es, who was gener al
counsel of DowBrands and was responsi ble for managi ng the data
room for potential bidders for DowBrands’ assets, SCJ was aware
or at a mninmm should have been aware of the Eurononitor
docunment, and therefore, Defendants did not fraudulently conceal
the information. (D.I. 28, 17 1, 13). As part of the auction
process for DowBrands’ assets, a data room was established
cont ai ni ng nunerous docunents avail able for the review of
potential bidders, including SCJ. Separate data roons were
mai nt ai ned i n Indianapolis, Indiana and at Mayer, Brown & Platt’s
office in Chicago, Illinois. On Septenber 9, 1997, copies of the
Euronmoni tor docunent entitled “Latin Anerica Market Analysis

Project” that SCJ quotes in the Conplaint, were put in each data

17



room 1d. at § 13. This docunent was indexed in the data room
as docunent “I1.2.6” and designated “NC,” which nmeant that the
document was avail able for potential bidders to review and take
notes from but could not be copied due to its commercial val ue
to DowBrands. SCJ, and all other potential bidders, were advised
wel | before they submtted their bids that this docunment was
available in the data roomfor their review. 1d.
STANDARDS OF REVI EW

Motion to Dismss

Pursuant to Rule 12(b)(6), the Court may dism ss a conpl ai nt
for failure to state a claimupon which relief nmay be granted.
Fed. R Civ. P. 12(b)(6). The purpose of a notion to dismss is
to test the sufficiency of a conplaint, not to resolve disputed

facts or decide the nerits of the case. See Kost v. Kozaki ewi cz,

1 F.3d 176, 183 (3d Cir. 1993). Thus, when considering a notion
to dism ss, a court nust accept as true all allegations in the
conpl aint and nust draw all reasonable factual inferences in the

| i ght nost favorable to the plaintiff. See Neitzke v. WIllians,

490 U. S. 319, 326 (1989); Piecknick v. Pennsylvania, 36 F.3d

1250, 1255 (3d Cir. 1994). However, the court is “not required
to accept |egal conclusions either alleged or inferred fromthe
pl eaded facts.” Kost, 1 F.3d at 183 (citation omtted).

Dism ssal is only appropriate when “it appears beyond doubt that

18



the plaintiff can prove no set of facts in support of his clains

which would entitle himto relief.” Conley v. G bson, 355 U S.

41, 45 (1957).

Def endants contend that Counts | and Il can and shoul d be
resolved as a matter of |aw, based on their nmotion to dism ss.
(D.1. 95, at 17).

1. Mtion for Summary Judgnment

Rul e 56(c) of the Federal Rules of Civil Procedure provides
t hat summary judgment may be granted if the Court determ nes
“that there is no genuine issue as to any material fact and that
the noving party is entitled to judgnent as a matter of |aw”
Fed. R. Civ.P. 56(c). In making this determ nation, “‘courts are
to resolve any doubts as to the existence of genuine issues of

fact against the noving parties. Hol | i nger v. Wagner M ning

Equi pnent Co., 667 F.2d 402, 405 (3d Cir. 1981) (citations
omtted). Furthernore, any reasonable inferences drawn fromthe
underlying facts nust be viewed in the Iight nost favorable to

t he non-noving party. Spain v. Gallegos, 26 F.3d 439, 446 (3d

Cir. 1994) (citing Petruzzi’'s |GA Supermarkets, Inc. v. Darling-

Del aware Co., 998 F.2d 1224, 1230 (3d Cr. 1993)).

In this case, Plaintiff and Defendants agree in the Joint

Pretrial Report and Order (D.l. 95) and represented to the Court

on July 26, 2001 in a status conference regardi ng the present

19



applications that Counts IIll, IV, V and VI can and shoul d be
resolved as a matter of |aw, based on the pendi ng cross-notions
for summary judgrment. (D.I. 95, at 18-20; Transcript, at D.I.
97).

DI SCUSSI ON

Count IV - Declaratory Judgnent Relating to Intellectual
Property

In Count IV of the Conplaint, “SCJ seeks a declaration that
if as a result of the Tenneco Litigation, it is enjoined from
maki ng and selling Slide-Loc™bags or is conpelled to satisfy an
adverse judgnent or settle clainms in the Tenneco Litigation”
Dowbrands wi || have breached Sections 3.13 and 3. 15 of the Asset
Purchase Agreenent. (D.1. 1, 1Y 78, 80). Defendants contend
that SCJ's claimfor declaratory relief is premature.

The Decl aratory Judgnent Act provides, in relevant part,
that “[i]n a case of actual controversy within its jurisdiction,

any court of the United States, upon the filing of an
appropri ate pleading, may declare the rights and ot her | egal
relations of any interested party seeking such declaration,
whet her or not further relief is or could be sought.” 28 U. S.C
§ 2201(a). Under Article Ill of the United States Constitution,

the presence of a “case or controversy” is a condition precedent

20



to the exercise of jurisdiction under this Act. See Travelers

Ins. Co. v. CObusek, 72 F.3d 1148, 1153 (3d Cir. 1995).

Federal jurisdiction over clainms under the Declaratory
Judgnment Act is also restricted by the doctrine of ripeness.
Article 11l of the Constitution prohibits federal courts from

i ssuing advisory opinions. See Hurley v. Colunmbia Cas. Co., 976

F. Supp. 268, 272 (D. Del. 1997). Thus, if a case is not ripe, a

federal court |acks subject matter jurisdiction to adjudicate the

claim |d. Determning ripeness of a claimfor declaratory
relief, in which a court may properly render judgnment “before an
“acconplished” injury has been suffered,” is particularly

difficult. Step-Saver Data Systems, Inc. v. Wse Tech., 912 F. 2d

643, 647 (3d Cir. 1990). GCenerally, a court should focus on the
timng of the plaintiff’s claimin order “to prevent the courts,
t hr ough avoi dance of premature adjudication, from entangling

t hensel ves in abstract disagreenents.” Arnmstrong World I ndus.

Inc. v. Adams, 961 F.2d 405, 411 (3d Cir. 1992). “Basically, the

guestion in each case is whether the facts alleged, under all the
circunstances, show that there is a substantial controversy,

bet ween parties having adverse legal interests, of sufficient

i mmedi acy and reality to warrant the issuance of a declaratory

judgnent.” Step-Saver, 912 F.2d at 647 (quoting Maryl and Cas.

Co. v. Pacific Coal & G| Co., 312 U. S. 270, 273 (1941)).
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In addition, the United States Supreme Court has “repeatedly
characterized the Declaratory Judgnent Act as ‘an enabling Act,
whi ch confers a discretion on the courts rather than an absol ute

ri ght upon the litigant.”” WIton v. Seven Falls Co., 515 U. S

277, 287 (1995). In the declaratory judgnent context, “the
normal principle that federal courts should adjudicate clains
within their jurisdiction yields to considerations of
practicality and wise judicial adm nistration.” 1d. Enphasizing

t he “uni que breadth of this discretion,” the Suprene Court stated
that it is “nore consistent with the statute to vest district
courts with discretion in the first instance, because facts
bearing on the useful ness of the declaratory judgnment renedy, and
the fitness of the case for resolution, are peculiarly within
their grasp.” [d. at 289.

I n support of their argument, Defendants rely upon the Court

of Appeals for the Third Circuit’s decision in Step-Saver. In

Step-Saver, the Third Circuit affirmed the dism ssal of a claim

for indemmity on ripeness grounds. Step-Saver, 912 F.2d at 645.

In its opinion, the Third Circuit focused on plaintiff’s use of
the word “if” in the conplaint, noting that plaintiff had not
accused defendant of providing defective conponents, but rather
had all eged that if another court found that the conponents were

def ective, then defendant would be |iable for any damages. 1d.
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at 647. The Third Circuit held that plaintiff’s |lawsuit asked
for a contingent declaration of the parties’ rights, and
therefore, it constituted an inperm ssible request for an
advi sory opinion. [d. at 649.

Here, Tenneco has engaged SCJ in a patent infringenent
| awsuit, but that act alone is insufficient to conpel the Court
to issue a declaratory judgnent at this time. Until the
infringement is established, and the Tenneco court announces the
bases of its decision, it is difficult for the Court to nmake a
decl aration of rights in this case, and determ ne what renedies,
if any, are inplicated. 1In fact, all parties involved in the
instant case agree with the position that the Slide-Loc™bags do
not infringe Tenneco's patent. |If SCJ ultimately prevails in the
underlying Tenneco litigation, the instant issue would not be
di sputed under the Agreenent. Further, and as discussed below in
Section Il of the Court’s Discussion, SCJ is protected in the
meantime by the renmedy set forth in Section 9 of the Agreenent
providing for indemification of attorneys’ fees and expenses
incurred in the defense of the Tenneco Litigation. For these
reasons, the Court concludes that this issue is not sufficiently
ripe to present a “case” or “controversy” and that, if it were,
the Court would still, in the exercise of its discretion, decline

to provide declaratory relief.
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1. Count Ill - Breach of Contract Regarding Third Party Clains

In Count Il of the Conplaint, SCJ seeks indemification for
the attorney’s fees and expenses it has incurred to date in
def endi ng Tenneco’ s patent infringenent action.

I n construing the plain | anguage of the Agreenment, the Court
concludes that the Tenneco Litigation presents a “Third Party
Claim” as defined in Section 9.03 of the Agreenent. Consi stent
with Section 9.03(a), the Tenneco Litigation involves a claim by
a person other than a party to the Agreenent, “which could give
rise to Damages for which an Indemifying Party could be |iable
to an Indemified Party.” (D.I. 10, Exh. A 8 9.03(a)). The
Court notes that the definition of Third Party Clai mdoes not
depend upon the ultimte outcome of the underlying litigation.
| nstead, it depends upon the possibility of recovery under the
Agreement’s indemnification provisions.

The Agreenent generally all ows Defendants (when they are the
“I'ndemifying Parties”) to control the defense of Third Party
Claims and hire their own attorneys at their expense. |d. at 8§
9.03(b).* There are several circunmstances, however, where
Plaintiff, as the “Indemified Party,” is entitled to assune

control of the defense of a claim Rel evant to the Court’'s

! Section 9.03(b) provides: “[I]n the event of a Third Party Claim the

I ndemi fying Party shall be entitled to control the defense of such Third
Party Cl aimand to appoint counsel of the Indemifying Party’ s choice at the
expense of the Indemifying Party to represent the Idemified Party . ?
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inquiry here, DowBrands is not entitled to “assume control of the
defense of a Third Party Claimand shall pay the reasonable fees
and expenses of counsel retained by the Indemified Party
(provided that such counsel is reasonably acceptable to the

| ndemmi fying Party) if . . . (iii) the claimseeks an injunction
or equitable relief against the Indemified Party.” 1d. Thus,
under the “carve-out” provision of Section 9.03, Defendants are
obligated to pay the defense costs, provided other requirenents,
such as notice and reasonable consent, are nmet. |1d.

The Tenneco Litigation seeks an injunction. (D.I. 17?7,
Exh. 5). Pursuant to the Agreenment, SCJ sent a letter to
DowBr ands and Dow requesting that DowBrands pay for the
attorneys’ fees and expenses. |1d. at Exh. 6. DowBrands refused
to pay. 1d. at Exh. 7. The Court concludes that DowBrands’
refusal to pay the attorneys’ fees and expenses breached Section
9.03 of the Agreenent, and Dow is also liable for this breach
under its Guarantee. [d. at Exh. 3.

Def endants contend that SCJ's claimfor attorneys’ fees and
expenses may not be ripe unless SCJ's Damages, incl uding
attorneys’ fees, exceed $10 mlIlion in the aggregate. Defendants
point to Section 9.04 which provides that “no claimfor
i ndemnmi fication under Section 9.01(a) or, with respect to a

breach of Section 5.01 only, Section 9.01(b) . . . may be made,
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and no paynment in respect thereof shall be required” unless the
total amount of Damages exceeds $10 million. (D.lI. 10, Exh. A 8§
9. 04 (enphasis added)). Thus, the Section 9.04 “basket” applies
to clainms under 9.01(a) and to a narrow class of clains under
9.01(b).

In this case, the Court is persuaded that SCJ's claimfor
attorneys’ fees and expenses incurred in the Tenneco Litigation
does not arise under Section 9.01(a) or Section 5.01. Instead,
Def endants’ breach of Section 9.03 of the Agreenent gives SCJ a
claimfor indemification, under Section 9.01(b), for “any breach
of any covenant or agreenent . . . of Sellers contained in this
Agreenent.” According to the plain |anguage of Section 9. 04,
that claimis not subject to the “basket.”

Therefore, as discussed above, the Court concludes that
Plaintiff is entitled to sunmary judgnment on Count |11 of the
Conpl ai nt . 2
I11. Counts V and VI - Breach of Contract Regardi ng Absence of

Contingent Liabilities and Materi al
Adver se Change and Breach of Closing
Certificate.

In Counts V and VI of the Conplaint, SCJ alleges that the

filing of the Tenneco Litigation constitutes a breach of Sections

2 | n addressing what nmay be characterized as a question of “semantics”
raised in the briefing, the Court clarifies that it is not entering a
decl aratory judgnent on Count Il11. Instead, the Court is concluding that
Def endants are entitled, as a matter of law, to reinmbursenent of attorneys’
fees and expenses incurred in defending the Tenneco Litigation.
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3.06 and 3.08 of the Agreenent, and a breach of the closing
certificate.

A. Section 3.08

In Section 3.08, DowBrands represented and warranted that
t here had been no “Material Adverse Change” in its business
bet ween June 30, 1997 (the date of the |ast Bal ance Sheet
provided to SCJ) and the date of the Agreenent, October 27, 1997.
Mat eri al Adverse Change is defined in the Agreenment to nmean a
“materi al adverse change in the operations, assets . . . or
financial condition of the Business, taken as a whole.” (D.I
10, Exh. A, at 8 1.01). SCJ contends that Tenneco’s undi scl osed
internal decision to file a patent infringenment action with
respect to the slider mechanismconstituted a Material Adverse
Change.”

The Court construes the term “Material Adverse Change” in
the context of the Sellers’ own operations, assets or financial
condition. The sole decision by a third party to bring a | awsuit
does not bring about any change in the conpany’s assets, unless
and until a court adjudicates the claimin favor of the third
party and deci des that the asset can no | onger be used in the
busi ness. In the Tenneco Litigation, a final judgnment in
Tenneco’s favor still has not occurred to date and may, in fact,

never occur. Thus, the Court concludes that there is no basis
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for SCJ's claimthat DowBrands breached its representation and
warranty that there had been no Material Adverse Change prior to
Cl osi ng.

B. Section 3.06

SCJ al so contends that DowBrands breached its representation
in Section 3.06(c) of the Agreenent that there were no
“Liabilities” as of October 27, 1997. “Liability” is a defined
termthat “means any liabilities or obligations of any nature,
whet her known or unknown, accrued, absolute, contingent, or
ot herwi se, and whet her due or to become due.” (D.1. 10, Exh. A,
at 8 1.01). SCJ argues that Tenneco’ s decision to sue for patent
infringement, the potential of which may have been known by Dow
even though the lawsuit had not yet been filed by Tenneco,
constituted a Liability that was not reflected on the Bal ance
Sheet. The record reflects that although DowBrands stated its
belief that its Slide-Loc™bags did not infringe U S. Patent No.
5,131,121, DowBrands agreed in Section 9.06 to share the burden
of any costs resulting froma patent infringenent action based on
the “end stop” design of the Slide-Loc™bags, up to a maxi num of
$30 million. However, it appears fromthe record that neither
party fairly anticipated Tenneco' s |awsuit claimng infringenment
by a different patent, U. S. Patent No. 5,007,143, based on the

slider mechanismon the Slide-Loc™ bags.
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Def endants contend that Section 3.06(c) should be
interpreted in the context of Section 3.06 as a whole. According
to Defendants, Section 3.06 warranted and represented that the
financial statenments provided to SCJ and attached to the
Agreenent fairly presented, in all material respects, its
financial condition and results of operations. As part of that
overall representation, DowBrands represented that it had not
incurred any Liabilities as of the date of the Agreenment that
were not already disclosed in the Disclosure Menorandum
(including the notes set forth in the audited Financi al
Statenents), and that were not already reflected or reserved
agai nst in the Bal ance Sheet.

On this record, the Court concludes that DowBrands
represented in Section 3.06(c) that there were no materi al
Liabilities between the date of the Bal ance Sheet and the date
t he Agreenent was signed. 1In the Court’s view, this
representati on does not set forth a guarantee that there would be
no clains asserted in the future that could possibly jeopardize
future antici pated revenues and profits. Because the Court finds
that the Tenneco Litigation was disclosed to the extent it was
known by DowBrands at the tinme, and the Tenneco Litigation was
not contenpl ated as part of the Balance Sheet in the context of

future anticipated revenues and profits, the Court concludes that
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the Tenneco Litigation does not constitute a basis for SCJ's
cl ai mthat DowBrands breached Section 3.06(c) of the Agreenent.

C. Closing Certificate

I n Count VI of the Conplaint, SCJ alleges that Defendants
breached the representations and warranties in the Closing
Certificate to the effect that DowBrands’ representations and
warranties in the Agreenment were true and correct (except for
items which in the aggregate would not constitute a Materi al
Adverse Change) as of October 27, 1997 and as of the date of
Cl osi ng, January 28, 1998. For reasons previously discussed
above with respect to Sections 3.08 and 3.06, and because Tenneco
did not file its patent infringement action with respect to the
slider mechanismuntil May 1, 1998, the Court concludes that the
Tenneco Litigation does not constitute a basis for SCJ’s claimin
Count VI that DowBrands breached the Closing Certificate.

In sum because the Court concludes that Counts V and VI of
the Conplaint fail as a matter of |aw, Defendants’ Cross Motion
for Summary Judgment regarding Counts V and VI will be granted.
V. SCJ's Latin Anerican Clains

A. Count | - Breach of Contract Regarding Latin Anmerican
Sal es

In Count | of the Conplaint, SCJ clains that the alleged
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unknown di version of products intended for sale in Latin America
by DowBrands’ distributors anounts to a breach of the
representations and warranties in Sections 3.06 and 3.08 of the
agreenent .

1. Section 3.06

DowBr ands represented in Section 3.06 that the 1996
financial statenents “fairly present, in all material respects,
the financial condition and results of operations of the Conbined
Busi ness.” SCJ contends that the 1996 financial statenments were
materially m sstated because sonme unidentified portion of the $19
mllion in Latin Anerican sales, which totaled 2.5% of DowBrands’
wor | dwi de sal es of $737,590, 000, should have been classified as
U. S. sales based on the alleged diversion by DowBrands’ Latin
American distributors of products intended for sale in Latin
Anmerica.® SCJ also contends that the Financial Statenments were
i naccur ate because they listed several Latin Anmerican countries
as being anong the “foreign countries with the nost significant

sal es.”

® The Financial Statenments included a breakdown between foreign and
donestic sal es described in a note on “Segment Information” (D.1. 10, Exh. D
at 12). The Segnent Information note reported total donestic sales of $654
mllion in 1996, and total foreign sales of $84 nmillion in 1996. Neither that
note nor anything else in the Financial Statenents reported what portion of
the $84 mllion was attributable to Latin American sales. SCJ alleges that
the Offering Menorandum reported $19 million in Latin Anerican sales in 1996
(D.1. 1, ¥ 15), but that is not a figure that appears in the Financia
Statenents or that was confirmed by any representation in the Asset Purchase
Agr eenent .
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To prevail on its claimunder Section 3.06, SCJ nust be able
to denonstrate that there was a material discrepancy that caused
the Financial Statenents to be an unfair and materially
i naccurate presentation of the financial condition and results of
t he conmbi ned operation of the Business. The Court concl udes
that, as a matter of law, SCJ cannot neet that burden. The Latin
Anerican sales reported by DowBrands were only 2.5% of DowBrands’
total assets. SCJ clains that sone “significant” portion of
t hose sales were diverted to the U S. market, but SCJ does not
specify the all eged percentage of those sales that were diverted.
That percentage would reduce the all eged di screpancy even
further. Nonetheless, the Court concludes that, in the context
of a billion dollar transaction, the m sclassification of |ess
than 2.5% of total sales as foreign, rather than domestic, does
not materially turn the Financial Statenments into an unfair
presentation of the Conbi ned Business’ financial condition and
results of operations. |In reaching this conclusion, the Court
finds it inportant that SCJ does not allege that the total sales
reported by DowBrands were inaccurate.

In addition, the Court concludes that SCJ cannot state a
cl ai m based on the statenent that several Latin American
countries were anong the “foreign countries with the nost

significant sales.” The Court does not construe that provision
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as a representation or warranty that any particular |evel of

sal es had been achieved in the countries listed. Thus, even if
SCJ were able to prove a “significant” diversion of a relatively
smal | amount of sales, it would not constitute a breach of that
provi si on.

2. Section 3.08

The Sellers represented in Section 3.08 that “since the date
of the Bal ance Sheet [June 30, 1997] . . . the Business has been
operated in the ordinary course in a manner consistent with past

practice . SCJ alleges that this representati on was
breached because the all eged diversion of products was not “in
the ordinary course.” The Conpl aint, however, asserts that such
di version had been occurring since at |least 1996. SCJ concedes
that it has no claimthat diversion was not consistent with past
practice, but contends that Section 3.08 was still breached
because diversion does not constitute operating the Business in
the ordinary course. The Court does not agree with SCJ's
interpretation because it does not account for the fact that the
term“ordinary course” is explicitly nodified by the phrase “in a
manner consistent with past practice.” Thus, a breach would
occur only if the business was not operated in “the ordinary

course in a manner consistent with past practice.” (D.1. 10,

Exh. A, 8 3.08 (enphasis added)). This provision is not witten
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in the disjunctive. The Court concludes that SCJ’'s concession
t hat di version was not inconsistent with past practice precludes
its claimthat diversion after June 30, 1997 anopunts to a breach
of Section 3.08.

In sum the Court concludes that Count | of the Conpl aint
fails to state a claimupon which relief could be granted, and
t herefore, Defendants’ Mdtion to Dism ss Count I will be granted.

B. Count 11 - Fraudul ent M srepresentation Regarding Latin

Anmeri can Sal es

I n support of its Mdtion to Dismss Count Il of the
Conpl ai nt, Defendants argue that SCJ's fraud claim based on
al |l eged representati ons that do not appear in the Agreenment, is
barred by Section 10.10 of the Agreenent. Section 10.10
pr ovi des:

10.10. Entire Agreenent. This Agreenent (i ncluding

t he documents and instruments referred to in this
Agreenent) sets forth the entire understandi ng and
agreenment between the parties as to the nmatters
covered in this Agreenent and supersedes and repl aces
any prior understandi ng, agreement or statenment of
intent, in each case, witten or oral, of any and
every nature with respect to such understandi ng,
agreenent or statement. Purchaser acknow edges t hat
it has conducted it own independent review and

anal ysis of the Business and the Transferred Assets
and that it has been provided access to the
properties, records and personnel of Sellers for this
purpose. In entering into this Agreement, Purchaser
has relied solely upon its own investigation and

anal ysis and the representati ons and warranties set
forth in the Agreenent and acknow edges that (a) none
of Sellers or any of their respective Affiliates,
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directors, officers, enployees, agents,
representatives or advisors makes any representation
or warranty, either express or inplied, as to the
accuracy or conpl eteness of (and agrees that none of
such persons shall have any liability or
responsibility to it in respect of) any of the
information, including without limtation any

proj ections, estinmates or budgets, provided or made
avai l abl e to Purchaser or its agents or
representatives, except as and only to the extent
expressly provided for in this Agreenent. Nothing in
this Section 10.10 is intended to preclude any renedy
for fraud or limt any right of Purchaser with respect
to any breach of or inaccuracy in any representation
or warranty in this Agreenent.

(D.1. 10, Exh. A, § 10.10).

The Court construes the |ast sentence of Section 10.10 as
two i ndependent clauses that nust each be given effect. The
first clause preserves the right to sue for fraud: “Nothing in
this Section 10.10 is intended to preclude any remedy for fraud

" The second clause confirms the right to sue for
m srepresentations in the agreenment: “Nothing in this Section
10.10 is intended . . . to limt any right of Purchaser with
respect to any breach of or inaccuracy in any representation or
warranty in this Agreenent.”

Def endants contend that this interpretation would render the

ot her provisions of Section 10.10 “utterly neaningless.” (DI
27, at 29). The Court disagrees and finds that its construction
of Section 10.10 operates to bar a wide array of clainms based on

representations or statenments not contained within the Agreenent,
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such as those for breach of contract, pronm ssory estoppel and
negligent m srepresentation. |In contrast, the Court concludes
the parties agreed not to preclude fraud cl ai ns under any

ci rcumst ances.

Further, under Delaware |aw, nmerger and discl ai mer cl auses
do not prevent clains of fraudul ent m srepresentation.* Del aware
courts have consistently held that an integration clause in a
contract does not bar a fraud claimbrought by a party to that

agreenent. See Bergen v. Anglin, No. Cv. A 82-C SE-20, 1988 W

25859, at *3 (Del. March 15, 1998) (holding that “as is” cl ause
in contract doe not preclude claimbased on fraudul ent

m srepresentation); Norton v. Poplos, 443 A.2d 1, 6 (Del. 1982)

(stating the “clear” legal standard that an integration clause
does not preclude a claimbased upon fraudul ent

m srepresentations); In re Kirkwood Kin Corp. v. Dunkin Donuts,

Inc., No. Civ. A 94C-03-189-WrQ 1997 W. 529587, at *12 (Del.
Super. Jan. 29, 1997) (holding that the exi stence of an
integration clause in parties’ agreenment does not bar plaintiff’'s
fraud cl ai m based on representati ons made prior to signing the
agreenent). In fact, the one case cited by Defendants that does
rely on Delaware |law is consistent with Plaintiff’s position. 1In

DRR, L.L.C v. Sears, Roebuck & Co., 949 F. Supp. 1132 (D. Del.

*Section 10.06 provides that the “Agreement shall be governed by and
construed in accordance with the |aws of the State of Del aware.”
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1996), the court recognized that an “as is” clause in a sales
contract will not insulate a seller fromsuit for its fraudul ent
nm srepresentation.

SCJ further alleges in the Conplaint that DowBrands knew
about, but failed to disclose, a study performed by an entity
cal l ed Eurononitor showing that its Latin American distributors
were diverting significant amounts of DowBrands’ products
intended for sale in Latin Anmerica. (D.I. 1, § 29).

I n support of its Mdtion for Sunmary Judgnent, Defendants
of fer evidence that the allegedly undisclosed “Eurononitor Study”
cited in the Conplaint was placed in DowBrands' data room and
avai lable to SCJ. (D.1. 28, § 13). SCJ notes that the Conpl aint
contains six full pages, in 23 separate paragraphs, of background
al l egations that specifically detail DowBrands’ representations
about its Latin American sales. (D.1. 1Y 15-36, 66-72).

Def endants’ Motion for Summary Judgment, however, only addresses
the single allegation regarding the conceal nent of the
Eurononi tor Study, and does not address the additional

all egations. In this instance, the fact that the Eurononitor
Study was disclosed and al |l egedly known to SCJ by virtue of its
pl acement in the data room negates any allegation of fraudul ent

conduct by Defendants with respect to this informtion.
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Under Del aware law, a party asserting a claimof fraudul ent
m srepresentation nust denonstrate that: (1) the defendant made a
substantial, material msrepresentation respecting the
transaction; (2) the representation nust be false; (3) the
def endant rmust have known the representation was fal se when he
made it; (4) the defendant nmade the representation with the
intention of inducing the plaintiffs to act upon it; and (5) the
plaintiff acted in reliance on the statenment and was harned as a

result. Lock v. Schreppler, 426 A 2d 856, 861 (Del. Super.

1981). Defendants’ Cross Mdtion for Summary Judgnent addresses
only the disclosure of the Eurononitor Study. However, SCJ
asserts other facts, beyond the information disclosed in that

St udy, concerni ng DowBrands’ representations regarding the Latin
American sales. SCJ nay be able to denonstrate that these
additional allegations are “material” and neet the other criteria
under Delaware |l aw as set forth in Lock. Although the disclosure
of the Eurononitor Study provides Defendants sone protection
against SCJ's clains of fraud, the Court is not convinced at this
juncture that it can grant summary judgnent because of the
additional allegations asserted by Plaintiff.> 1In this regard,

the Court is m ndful that Del aware state courts view fraud cases

®Plaintiff’s Answering Brief (D.1. 35, at 35-36) sets forth a
recitation of allegations supporting its fraudul ent misrepresentation claim
and the Court agrees with SCJ that other allegations of fraud exist other than
t hose based on the Eurononitor Study.
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under Del aware | aw as “fact-specific,” and where a party asserts
several factual bases for the fraud, the Court nust permt an

opportunity for the parties to exam ne those facts. See Fort

Howard Cup Corp. v. Quality Kitchen Corp., No. Civ. A. 89C-DE- 34,

1992 W 207276, at * 3 (Del. Super. Aug. 17, 1992). Thus, the

Court concludes that genuine issues of material fact exist with

respect to Count Il, and therefore, Defendants’ Motion for
Summary Judgnent on Count Il wll be denied.
CONCLUSI ON

For the reasons discussed, the Court concludes that
Def endants’ Mtion for Summary Judgnment (D.1. 26) wll be granted
with respect to Counts I, 1V, Vand VI. Plaintiff’s Mtion for
Partial Sunmmary Judgnment (D.I. 15) will be granted with respect
to Count I11. Defendants’ Mdtion to Dism ss and Mtion for
Sunmary Judgnment on Count Il will be deni ed.

An appropriate Oder will be entered.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF DELAWARE

S.C. JOHNSON & SON, INC. .

Pl aintiff,

V. . Givil Action No. 00-444-JJF
DOWBRANDS, | NC., DOWBRANDS,
L.P.. and THE DOW CHEM CAL
COVPANY,

Def endant s.

ORDER
VWHEREAS, presently before the Court is a Motion to Dism ss

the Conplaint (D.1. 8) filed by Defendants DowBrands, Inc.,
DowBr ands, L.P. and The Dow Chem cal Conpany (“Defendants”); a
Motion for Partial Summary Judgnment (D.I. 15) filed by Plaintiff
S.C. Johnson & Son, Inc. (“Plaintiff”); and a Cross Mtion for
Sunmary Judgnment (D.1. 26) filed by Defendants;

NOW THEREFORE, for the reasons set forth in the nmenorandum
opi nion issued this date, IT IS HEREBY ORDERED this 17" day of
August 2001 that:

1. Def endants’ Mdtion to Dismiss (D.I. 8) is DENIED

2. Plaintiff’s Motion for Partial Sunmary Judgnent (D.I.
15) is GRANTED with respect to Count 11l of the Conplaint, and

denied in all other respects.



3. Def endants’ Cross Mdtion for Summary Judgnment (D.1. 26)

is GRANTED with respect to Counts I, IV, V and VI of the
Conpl aint, and DENIED with respect to Counts Il and II1l of the
Conpl ai nt .

JOSEPH J. FARNAN, JR
UNI TED STATES DI STRI CT JUDGE




