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FARNAN, District Judge.

Presently before the Court is Defendant, Martin Newark Dedership, Inc.’s Motion for
Summary Judgment (D.I. 23). For the reasons stated below, the Court will grant the motion in part and
will deny the mation in part.

BACKGROUND

Pantiff Richard Schatzman, awhite mae, was hired by Defendant Martin Newark Dedership,
Inc. as amanager in the Honda sales department on May 1, 1998. Plaintiff contends that in August
1998, he heard a co-worker and fellow manager, Larry Thompson, make a reference to “monkeys’ in
amanner which Plaintiff considered to be racidly derogatory.? Plaintiff made atelephone cdl to the
Deaware Department of Labor (“DDOL”"), which advised Plaintiff to report the incident to his
supervisor. Plantiff followed this advice and reported the incident to Ron Baylis, and Mr. Baylis
punished Mr. Thompson by giving him awritten warning. Immediatdly after recaiving hiswritten
warning, Mr. Thompson confronted Plaintiff, called him a*“big asshole,” and threatened to get back at
Plantiff. (D.I. 25, Exh. A & 46).

In September 1998, Mr. Thompson submitted a written statement to his supervisor accusing
Paintiff of cadling afemae co-worker, Carol Heyse, a“cunt.” (D.l. 23, Exh. G). Written statements

largely corroborating Mr. Thompson's account of the facts were dso submitted by Ms. Heyse and

1 Specificdly, Plaintiff contends that when discussing a weekend motorcycle trip that Mr.
Thompson had taken through Trenton, New Jersey, Mr. Thompson stated: “1 had monkeysto my |eft
and monkeysto my right.” (D.l. 23, Exh. A a 29).



another manager, Adam Staffin. (D.l. 23, Exh. E a 54). Around thistime, Plaintiff notified Mr. Baylis
about Mr. Thompson's threstened retdiation, and Mr. Baylis said he would take care of the problem.
(D.1. 25, Exh. A at 60).

Defendant’ s General Sdes Manager, Hommie Poursaide, investigated Plaintiff’s alleged vulgar
gatement by talking with Ms. Heyse. (D.l. 23, Exh. F at 18). Heissued Plaintiff awritten warning and
dlowed Plaintiff to write down his versgon of the facts on the back of the written warning. (D.l. 23,
Exh. F a 18-19). The next day, Plaintiff was cdled into the office of Defendant’ s Generd Manager,
Mike Kardon, who terminated Plaintiff from his employment. (D.I. 25, Exh. A at 71-72). Mr.
Kardon's decision was based on a conversation he had with Mr. Poursaide, the three written
gatements, and on the fact that Plaintiff had mistreated Ms. Heysein the past. (D.I. 23, Exh. G at 65;
D.I. 25, Exh. A at 71-72).

After having filed charges of discrimination with the Equa Employment Opportunity
Commission (“EEOC”) and the DDOL, Plaintiff filed the ingtant action on November 1, 1999, dleging
(1) unlawful retdiation in violation of Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e &t
seg. and 42 U.S.C. 88 1981 and 19814, and (2) breach of the implied covenant of good faith and fair
deding under Delaware state law. (D.l. 1). After discovery was completed, Defendant filed the instant
moation for summary judgmern.

STANDARD OF REVIEW
Rule 56(c) of the Federad Rules of Civil Procedure provides that a party is entitled to summary

judgment if a court determines from its examination of “the pleadings, depostions, answversto



interrogatories, and admissons on file, together with the affidavits, if any,” that there are no genuine
issues of materid fact and that the moving party is entitled to judgment as amatter of law. Fep. R. Civ.
P. 56(c). In determining whether thereis atriable dispute of materid fact, a court must review al of the
evidence and congtrue dl inferences in the light most favorable to the non-moving party. Goodman v.

Mead Johnson & Co., 534 F.2d 566, 573 (3d Cir. 1976). However, acourt should not make

credibility determinations or weigh the evidence:? Reevesv. Sanderson Plumbing Prods.. Inc., 530

U.S. 133, 150 (2000). To defeat a motion for summary judgment, Rule 56(c) requires the non-moving

party to:

do more than smply show that there is some metaphysica doubt as to the materia
facts. . .. Inthelanguage of the Rule, the non-moving party must come forward with
“gpecific facts showing that there isa genuineissuefor trid.” . .. Where the record
taken as awhole could not lead arationd trier of fact to find for the non-moving party,
thereis“no genuine issue for trid.”

Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 586-87 (1986). Thus, amere

scintilla of evidencein support of the non-moving party is insufficient for a court to deny the motion.

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 252 (1986).

DISCUSSION
Implied Covenant of Good Faith and Fair Dealing Claim

A. Exceptions to At-Will Employment Doctrine

2 To properly consider al of the evidence without making credibility determinations or weighing
the evidence, a*“ court should give credence to the evidence favoring the [non-movant] as well as that
‘evidence supporting the moving party that is uncontradicted and unimpeached, at least to the extent
that that evidence comes from disinterested witnesses’” Reeves v. Sanderson Plumbing Prods., Inc.,
530 U.S. 133, 151 (2000).




Under Dlaware law, employees are generaly deemed “employees at will,” meaning that they
can be terminated from their employment without cause, regardless of the employer’ smotive. Did v.

AstroPower, Inc., 2000 WL 1211135, at *3 (Del. Super. Ct. June 20, 2000). However, there are

four exclusve exceptions to the at-will employment doctrine that dlow an at-will employee to recover
for an employer’ s breach of the implied covenant of good faith and fair dedling. These “exceptions’
include: (1) when job termination violates public policy, (2) when the employer misrepresents a materid
fact which the employee relies upon in deciding ether to retain the current position or to accept a new
one, (3) when the employer uses its superior bargaining position to deprive an employee of his or her

earned compensation, and (4) when the employer falsifies or manipulates recordsin order to creste

fase grounds for termination. 1d. (ating E.l. DuPont de Nemours v. Pressman, 679 A.2d 436, 441-44
(Ddl. 1996)).

Faintiff’s Complaint dleges that Defendant breached the implied covenant of good faith and fair
dedling (“the Covenant”) by: (1) terminating Plaintiff in retdiation for his objecting to a hogtile work
environment in violation of Dlaware’ s public policy, and (2) manufacturing false grounds for
terminating Plaintiff. (D.l. 1 a 18-21; D.l. 25 at 11). Defendant contends that summary judgment is
warranted because neither exception to the at-will employment doctrine relied upon by Plaintiff is
implicated in the ingtant circumstances. (D.I. 23 at 5-7).

In order to fdl within the public policy exception to the at-will employment doctrine, a plaintiff
must show (1) that the defendant’ s alleged conduct implicates a“ public interest recognized by some

legidative, adminidrative or judicid authority,” and (2) “that the employee [occupied] a position with



respongibility for advancing or sustaining thet public interest.” Lord v. Souder, 748 A.2d 393, 401
(Del. 2000).

Defendant does not contend that Plaintiff fails to satisfy either of the above requirements®
Rather, Defendant contends that Delaware law does not recognize a breach of Covenant claim under
the public policy exception, where, as here, acomprehengve anti-discrimination satute is available to
protect Plantiff. (D.l. 23 at 6)(citations omitted). The decisons cited by Defendant from this Court
and from the Delaware Superior Court do support its contention. However, the Delaware Supreme
Court recently held as a matter of first impression that a plaintiff can maintain acommon law cam for
breach of the Covenant due to discriminatory conduct, such as sexua harassment, despite the fact that

said conduct is prohibited by both state and federa law. Schudter v. Derocili, 2001 WL 682105, at

*2-6 (Dd. June 15, 2001). The Court finds this reasoning to be equally applicable to the instant
circumstances, which involves retdiatory conduct againgt an employee who reported racidly
discriminatory conduct to his superiors. Therefore, the Court concludes that Plaintiff’ s breach of
Covenant claim fals within the public policy exception to the at-will employment doctrine

For the reasons discussed, the Court concludes that Defendant’ s motion for summary judgment

3 Title VII of the Civil Rights Act of 1964 and Title 19 of the Delaware Code establish that the
complained of conduct is prohibited by alegidatively recognized public interest, and Plaintiff does
occupy a position with respongbility for implementing this public policy due to the fact that heis*an
aleged victim directly injured by the dleged public policy breach.” Schudter v. Derocili, 2001 WL
682105, at *7 (Del. June 15, 2001).

* The Court aso concludes that Plaintiff’s breach of Covenant claim fals within the falsification
of records exception to the at-will employment doctrine, and that, therefore, Plaintiff’ s breach of
Covenant claim can proceed on that basisaswell. Schuster, 2001 WL 682105, at * 8.



on Plaintiff’s breach of Covenant claim should be denied.
B. Punitive Damages

Defendant also contends that Plaintiff is precluded from recovering punitive damages on his
breach of Covenant claim. (D.I. 23 a 8). Because aclaim for breach of the Covenant is a derivative
of abreach of contract claim, punitive damages are typicaly unavailable. Pressman, 679 A.2d at 445.
The court in Pressman recognized the vdidity of some exceptionsto thisrigid rule, such aswhen the
breach amounts to an independent tort, the breach is accompanied by fraudulent conduct, or the breach
ismadein bad faith in theinsurance context. 1d. at 445-46. The court nonetheless concluded that the
plaintiff, who daimed that his supervisor engaged in a“retdiatory campaign” to get the plaintiff fired
after the plaintiff questioned the supervisor’ simpartidity, could not recover punitive damages for his
breach of Covenant clam. 1d. at 438-39. Subsequent to Pressman, courts have held that punitive

damages may be recovered for a breach of contract if the complained of conduct “is Smilar in character

to an intentiond tort.” Thurston v. Liberty Mut. Ins. Co., 16 F. Supp. 2d 441, 448 (D. Ddl.

1998)(emphasis added).

The Court predicts that, if the Delaware Supreme Court were confronted with the instant issue,
it would dlow Plaintiff to seek punitive damages. Fird, in concluding that sexud harassment fitswithin
the public policy exception to the at-will employment doctrine, the Delaware Supreme Court declared
that Delaware has a*“ clear and firmly rooted public policy to deter, prevent, and punish sexua
harassment in the workplace” Schuster, 2001 WL 682105, at *5 (emphasis added). Obvioudy,

dlowing punitive damagesin this context comports with the policy of punishing perpetrators of illegd



employment discrimination. Second, athough not an intentiond tort in the conventiond sense, the
Court finds that intentiond retdiatory conduct, such as the conduct dleged here, is sufficiently smilar to
an independent, intentional tort that punitive damages should be recoverable. Therefore, the Court
concludes that Defendant’ s motion for summary judgment on Plaintiff’s daim for punitive damages
based on his breach of Covenant claim should be denied.
C. Emotiond Didress

Defendant contends that Plaintiff is precluded from recovering damages for emotiona distress
under his breach of Covenant claim. (D.l. 23 a 13). Since Plaintiff agreesthat he will not pursue
emotiond distress damages on thisclaim, (D.I. 25 at 23), the Court will grant the motion asto this
limited issue.
. Title VIl and Section 1981

A. Maintiff’s Claims Under Section 1981 and Section 1981a

Defendant contends that it is entitled to summary judgment on Plaintiff’s claims under Sections
1981 and 1981a. (D.l. 23 a 7-8). Section 1981 dtatesin relevant part:

All persons within the jurisdiction of the United States shdl have the sameright in every

State and Territory to make and enforce contracts, to sue, be parties, give evidence,

and to the full and equa benefit of dl laws and proceedings for the security of persons

and property asis enjoyed by white citizens, and shdl be subject to like punishment,

pains, pendties, taxes, licenses, and exactions of every kind, and to no other.
Essentidly, Defendant contends that Plaintiff does not have standing to bring his Section 1981 claim

because: (1) there is no evidence that Plaintiff was terminated because of hisrace, and (2) Section

1981 does not afford protection to Plaintiff because heiswhite. (D.l. 23 at 7-8).



Fird, retdiation clams under Section 1981 are cognizable. Lafate v. Chase Manhattan Bank

(USA), 123 F. Supp. 2d 773, 782 (D. Del. 2000). In order to prevail on aretaiation claim, a plaintiff
need not prove that the complained of conduct was taken on account of the plaintiff’ srace, but rather,
that it was taken on account of the plaintiff engaging in protected activity which, in this case, was
Faintiff complaining about Mr. Thompson'sracidly derogatory comments. |d. at 782-83. Moreover,
the United States Supreme Court has held that white citizens can maintain Section 1981 retaiation

cams. McDonald v. Santa Fe Trail Transp. Co., 427 U.S. 273, 288-87 (1976). See aso Skinner v.

Tota Petroleum, Inc., 859 F.2d 1439, 1447 (10" Cir. 1988)(same). Thus, the Court concludes that

Faintiff does have sanding to bring his Section 1981 retdiation claim.
B. The Meits of Plantiff’s Retdiation Clams
Since the Court concludes that Plaintiff does have sanding to maintain hisretdiation clams
despite the fact that heiswhite, it now must assess the merits of these dlaims. A plaintiff can proceed
under two theories in seeking to establish retdiaion in violation of Title VII or Section 1981°: (1) a

mixed motive theory, or (2) a pretext theory. See Watson v. Southeastern Pa. Trangp. Auth., 207

F.3d 207, 214 (3d Cir. 2000); Johnson v. E.I. DuPont de Nemours & Co., 60 F. Supp. 2d 289, 293-

94 (D. Ddl. 1999)(citing Price Waterhouse v. Hopkins, 490 U.S. 228 (1989)), &ff’d, 208 F.3d 206

(3d Cir. 2000). Defendant contends that Plaintiff has failed to adduce sufficient evidence to succeed

under ether theory, and thus, that Defendant is entitled to summary judgment. (D.1. 23 a 24).

® Title VIl and Section 1981 discrimination and retdiation claims are andyzed under the same
substantive standard.  See Olabode v. Hecht Inc., 1997 WL 805187 (E.D. Pa. Dec. 30, 1997).




1. Mixed Motive
To preval on aretdiaion clam under a mixed motive theory, a plaintiff must present direct
evidence that the person who decided to terminate the plaintiff was motivated by an illegitimate

criterion. Childressv. Dover Downs, Inc., 2000 WL 376419, at *8 (D. Del. March 31, 2000).

Paintiff contends that he has adduced sufficient direct evidence to support a mixed motive
theory, specificaly: that Mr. Thompson threatened to “get back at [Plaintiff]” after Plaintiff had reported
Mr. Thompson's comments to Mr. Baylis, and that soon thereafter, Mr. Thompson “ spearheaded” the
effort to discharge Plaintiff. (D.l. 25 at 26). Defendant contends thet this evidence is insufficient to
submit amixed motive theory to ajury because Mr. Thompson was not the person who decided to
terminate Plaintiff. (D.l. 23 at 15). The Court agrees.

Faintiff contends that Mr. Thompson was ingrumentd in the decison to terminate Plaintiff, and
that Ms. Heyse clamed that Mr. Thompson “ spearheaded the effort to diminate’ Plaintiff from his
position with Defendant. (D.1. 25 at 26). However, Plaintiff failsto cite any evidence to support this
contention. Reather, the only evidence that Mr. Thompson had any involvement in Plaintiff’ s termination
isthat he fabricated the grounds that ultimately led to Plaintiff’ stermination. Plaintiff admits that Mr.
Thompson did not have the authority to terminate him and that the ultimate decision to terminate him
was made by Mr. Kardon. (D.l. 23, Exh. A at 86). At hisdeposition, Mr. Kardon testified that his
decison to terminate Plaintiff was based on the written statements by Mr. Thompson, Ms. Heyse, and
Mr. Staffin, and on the fact that Plaintiff had acted ingppropriately towards Ms. Heyse previoudy.

(D.l. 23, Exh. G a 59-60). While Plaintiff has adduced indirect, circumstantial evidence that Mr.

10



Kardon may have had impermissible motives for terminating him,® there is no direct evidence that Mr.
Kardon terminated Plaintiff in retaiation for complaining about Mr. Thompson's comments. Therefore,
the Court concludes that Plaintiff’s claim cannot proceed on a mixed moative theory. See Johnson, 60
F. Supp. 2d at 294 (holding that statements by non-decisionmakers cannot sustain a plaintiff’ s burden

of proof for amixed motive clam). See aso Walden v. Georgia-Pac. Corp., 126 F.3d 506, 512 (3d

Cir. 1997)(holding that mixed motive theory is only maintainable when “the evidence put forth by the
plantiff is so reveding of retdiatory animusthat it is unnecessary to rely on the McDonndll

Douglas/Burdine burden-shifting framework”).

2. Pretext
Retdiatory discharge clams premised on a pretext theory are andyzed under the McDonnell
Douglas burden-shifting framework. Under this framework, the plaintiff mugt first establish aprima

facie case of retaliation. Lafate, 123 F. Supp. 2d at 777 (citing Krouse v. American Sterilizer Co., 126

F.3d 494, 500 (3d Cir. 1997)). If the plaintiff satisfies the primafacie case, the burden of production
then shifts to the defendant to articulate a legitimate, non-retdiatory reason for the complained of
conduct. Id. If the defendant meets this burden, then al presumptions drop from the case and the
plaintiff must proffer sufficient evidence for the fact finder to conclude by a preponderance of the
evidence that the defendant’ s articulated reason for its conduct is a mere pretext for unlawful retaiation.
Id.

To edtablish aprimafacie case of retdiation, aplaintiff must show: “(1) protected employee

6 See Section 11.B.2 below.
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activity; (2) adverse action by the employer either after or contemporaneous with the employee's
protected activity; and (3) a causal connection between the employee's protected activity and the

employer's adverse action.” Krouse, 126 F.3d at 500. Defendant contends that Plaintiff hasfailed to

adduce sufficient evidence to establish that: (1) Plaintiff was engaging in protected activity when he
reported Mr. Thompson's comments to Mr. Baylis, and (2) Plaintiff’ s termination was causaly
connected to his protected activity. (D.l. 23 at 8, 17; D.I. 28).

In support of itsfirst contention, Defendant notes that Mr. Thompson’'s comments were not
deemed offensive to the African-American co-workers who overheard them. (D.I. 27 at 6)(citing D.I.
23, Exh. B). In order to be engaging in protected activity when complaining to supervisors about
discriminatory conduct, a plaintiff does not need to prove that the conduct about which he complained
of was actudly in violation of anti-discrimination laws; rather, he only has to have a good faith,

reasonable bdlief that the complained of conduct was unlawful. Aman v. Cort Furniture Rental Corp.,

85 F.3d 1074, 1085 (3d Cir. 1996).

The Court concludes that the African-American co-workers opinions do not conclusvely
prove that Plaintiff did not have areasonable, good faith beief that Mr. Thompson’'s comments were
racialy derogatory. The African-American co-workersindicated that they did not interpret Mr.
Thompson's comments to be derogatory, but that the comments could have been construed in such a
manner. (D.I. 23, Exh. B). Also, the DDOL advised Plaintiff to report the incident to his supervisor.
(D.l. 25, Exh. A a 31). Based on this evidence, the Court concludes that the African-American co-

workers opinions do not preclude a reasonable jury from finding that Mr. Thompson's comments were

12



intended to be derogatory.

Defendant aso cites Clark County School Didtrict v. Breeden, 121 S. Ct. 1508 (2001) for

the principle that Plaintiff could not have reasonably believed that Mr. Thompson' s isolated comments
amounted to aviolation of Title VII and Section 1981. (D.l. 28). In Breeden, the plaintiff was
reviewing psychological evauation reports of severa job gpplicants with amale supervisor and amde
co-worker. Id. a 1509. One of the applicant’s reports disclosed the fact that he had once said to a
female co-worker: “I hear making love to you is like making love to the Grand Canyon.” 1d. The
supervisor reed this comment out loud, looked at the plaintiff, and said: “1 don’t know what that
means.” 1d. The mae co-worker replied: “I'll tell you later,” and both men chuckled. 1d. The plaintiff
later complained about this interaction to another supervisor. 1d. When the plaintiff was subsequently
terminated, she brought a Title VI retdiation clam. 1d.

The Supreme Court granted the defendant’ s motion for summary judgment because: “[n]o
reasonable person could have believed that the single incident recounted above” amounted to a Title
VIl hogtile work environment clam. Id. at 1510. The Court reasoned that it was a necessary part of
her job to read and review sexudly explicit statements such as those contained in the psychologica
reports, and the “isolated inciden[t]” at issue did not amount to such an abusive environment to be
actionable. 1d. Accordingly, the Court concluded that the plaintiff was not terminated for activity
protected under Title VII. 1d.

The Court concludes that the instant circumstances are distinguishable from those in Breeden.

Firgt, Plaintiff’s job responshbilities did not require him to encounter discriminatory or abusive comments

13



likethe plaintiff’sjob in Breedendid. Second, the Court concludes that referring to African-Americans
as “monkeys’ is more reasonably deemed derogatory than was the interaction in Breeden. Third,
Plaintiff was advised by the DDOL to report Mr. Thompson's comments to his supervisor. Based on
this evidence, the Court concludesthat it was reasonable for Plaintiff to believe that Mr. Thompson's
comments were actionable under Title VII or Section 1981, and that he was engaging in protected
activity when he reported them to Mr. Baylis.

The Court dso concludes that Plaintiff has adduced sufficient evidence to satisfy the causation
requirement of the primafacie case. The Third Circuit has Sated that: “tempora proximity between the

protected activity and the [termination] is sufficient to establish acausd link. We have dso held that the

‘mere passage of time is not legally conclusive proof againgt retdiation.”” Woodson v. Scott Paper
Co., 109 F.3d 913, 920 (3d Cir. 1997)(citations omitted). Cases subsequent to WWoodson, however,

have limited thisholding. See, e.q., Robinson v. City of Fittsburgh, 120 F.3d 1286, 1302 (3d Cir.

1997)(suggesting that timing aone is sufficient for establishing a causa connection only if the facts are
“unusudly suggestive’ of retaiation). These cases mean that the andlysisis fact sengtive, and the
ultimate determination depends on *how proximate the events actualy were, and the context in which

theissue[arose].” Farrdl v. Planters Lifesavers Co., 206 F.3d 271, 279 (3d Cir. 2000).

Nevertheess, when the dleged retaiation occurs only a short time after the employer received notice of
the employee' s protected activity, courts are quick to draw an inference of causation. See JHil v.
Avdd Corp., 873 F.2d 701, 708 (3d Cir. 1989)(holding that two days between notice of the protected

activity and the retaiation led to an inference of causation). See also Kachmar v. Sunguard Data Sys.,

14



109 F.3d 173, 178 (3d Cir. 1997)(holding that four month time lapse between protected activity and
adverse employment action does not automatically prohibit afinding of acausa connection).

In addition to timing, evidence of “intervening antagonism or retdiatory animus” or other
circumgtantial evidence can aso alow for an inference of causation. Farrell, 206 F.3d at 280. In sum,
the case law has " st forth no limits on what [courts can] consder” in determining whether the causation
requirement has been satisfied. 1d. at 281.

In the ingant case, Plaintiff complained about Mr. Thompson'sracidly derogatory comments
one month prior to histermination. (D.I. 1 at 710; D.I. 25, Exh. A a 71). Thus, thetempora
proximity between the protected activity and the termination supports an inference of causation.
Furthermore, thereis direct evidence of subsequent antagonism by Mr. Thompson when he threatened
to “get back” a Plantiff. While there is no direct evidence of any retdiatory intent by Mr. Kardon,
there is sufficient circumatantia evidence to send theissueto ajury. For instance, Mr. Kardon
completely ignored Plaintiff’s denid that he had referred to Ms. Heyse in an offensve manner and he
ignored Plaintiff’s clam that Mr. Thompson had fasely accused Plaintiff in retdiation for Plaintiff’s
protected activity. (D.l. 23, Exh. A at 73). The Court concludes that this evidence sufficiently
edtablishes a causa connection between Plaintiff’s protected activity and Plaintiff’ s termination in order
to satisfy the primafacie case requirement.

Defendant next contends that, even if Plaintiff has established the prima facie case, Plaintiff has
failed to adduce sufficient evidence to rebut Defendant’ s legitimate business reason for Plaintiff’s

termination - that he had referred to Ms. Heyse in an offensve manner. (D.l. 23 & 18). To defeat

15



Defendant’s mation, Plaintiff does not necessarily have to produce additiona evidence to rebut
Defendant’ s proffered reason; rather, dl presumptions drop from the case at this point and Plaintiff’s
prima facie case evidence combined with ajury’s dishelief of Defendant’ s proffered reason can be
aufficient for Plantiff to prevail on hisretdiation dam. Lafate, 123 F. Supp. 2d at 780 (citing St.

Mary’s Honor Cir. v. Hicks, 509 U.S. 502, 511 (1993)).

The Court concludes that Plaintiff casts sufficient doubt on the credibility of Defendant’s
proffered reason for Plaintiff’ s termination to defeet the instant motion. The Court notes that the three
written statements relied upon by Defendant in support of its proffered reason were adl submitted by
non-disinterested witnesses. The statement submitted by Mr. Thompson could easily be rglected by a
reasonable jury in light of Mr. Thompson's threet to get even with Plaintiff. Ms. Heyse's satement
could be discredited because she tetified that, prior to Plaintiff’ s termination, Plaintiff had “ conspired”
agang her to deprive her of commissions that she deserved and that she resented Plaintiff as a resullt.
(D.l. 23, Exh. C at 17, 30). Lastly, Mr. Staffin’s statement could be regjected because Mr. Steffinisa
friend of Mr. Thompson who accompanied Mr. Thompson on his motorcycle trip through Trenton,
New Jersey. (D.I. 23, Exh. A at 29). The Court concludes that thisis sufficient evidence for a
reasonable jury to conclude that the three written statements were afabrication. Therefore, Defendant
is not entitled to summary judgment on Plantiff’ s pretext theory retdiation claim.

C. Punitive Damages
In his Complaint, Plaintiff seeks punitive damages for, anong other things, Defendant’ s dleged

concealment of Mr. Thompson' s written statement from the DDOL during the DDOL’ s investigation of

16



Paintiff’ sretdiation clam. (D.l. 1a 1 17). Defendant contends that thereisno legd or factuad basis
for awarding Plaintiff punitive damages based on thisaleged conduct. (D.I. 23 a 10-11).

To recover punitive damages for aretdiaion clam under Title VII or Section 1981, a plaintiff
must prove that a defendant acted “with malice or with reckless indifference to the federdly protected

rights of [the plaintiff].” Lafate, 123 F. Supp. 2d a 784 (citing Kolstad v. American Dentdl Ass'n, 527

U.S. 526, 534 (1999)). Thus, the issue iswhether the withholding of relevant documents by an
employer from an adminigrative investigation of discrimination charges is evidence that the employer
malicioudy or recklesdy deprived an employee of hisor her federdly protected rights. Although the
Third Circuit has not addressed the issue, the Court finds the reasoning employed by other circuit
courts persuadive in concluding that such conduct does support afinding of punitive damages. See
Equal Employment Opportunity Comm’n v. WalMart Stores, Inc., 156 F.3d 989, 993 (9™ Cir.
1998)(holding thet the employer’s providing of false reasons for not hiring the plaintiff warranted the

issue of punitive damages to be sent to the jury); Merriweather v. Family Dollar Stores of Ind., Inc.,

103 F.3d 576, 582 (7" Cir. 1996) (same). The Court finds no reason to distinguish the ingtant case,
which involves aleged intentiona concealment of documents, from the above cases which involved
affirmatively creeting false reasons for termination. Accordingly, the Court concludes that Plaintiff may
recover punitive damages based on Defendant withholding Mr. Thompson's written statement from the
DDOL in anintentiona or reckless manner.

Defendant contends thet, even if punitive damages are legally recoverable for withholding

documents from the DDOL, there is insufficient evidence that Defendant did this with the requisite Sate
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of mind. Specificdly, Defendant contends that it did not cover-up the reason for Plaintiff’ s termination,
which was because Plaintiff had referred to Ms. Heyse in an offensive manner, and that Mr. Kardon
tetified that all documents in Defendant’ s possession were provided to the DDOL. (D.l. 27 at 8, Exh.
H at 77). However, Defendant does not claim that Mr. Thompson's statement was provided to the
DDOL, and there is sufficient affirmative evidence that it was not provided. (D.l. 27, Exh. H; D.I. 25,
Exh. H & 2). Thisomisson is strong circumstantia evidence that Mr. Thompson's Satement was
intentionaly withheld, when congidering that Plaintiff contends Mr. Thompson is the person who sought
to “get even” with Plaintiff. Accordingly, the Court concludes that Plaintiff can recover punitive
damages for the aleged concealment under the instant circumstances.
CONCLUSION

For the reasons discussed, the Court will grant Defendant’s motion for summary judgment
insofar as Plaintiff seeks damages for emotiond distress under his claim for breach of the implied
covenant of good faith and fair deding, and insofar as Plaintiff’ s retdiation clams are premised on a
mixed motive theory. However, the Court will deny the mation in dl other respects.

An appropriate Order will be entered.
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IN THE UNITED STATESDISTRICT COURT

FOR THE DISTRICT OF DELAWARE

RICHARD J. SCHATZMAN,
Raintiff,
V. Civil Action No. 99-731-JJF
MARTIN NEWARK DEALERSHIP, INC,,
Defendant.
ORDER
At Wilmington this 14 day of August, 2001, for the reasons st forth in the Memorandum
Opinion issued this date;
IT ISHEREBY ORDERED that Defendant, Martin Newark Dedlership, Inc.’s Motion for
Summary Judgment (D.I. 23) is:
1. GRANTED insofar as Plaintiff seeks damages for emotiond distress under his
clam for breach of the implied covenant of good faith and far deding;

2. GRANTED insofar as Flantiff’ sretdiation clams are premised on amixed motive

3. DENIED indl other respects.

JOSEPH J. FARNAN, JR.
UNITED STATES DISTRICT JUDGE




