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FARNAN, District Judge

Presently before the Court is a Motion To Dism ss (D.I
8) filed by Defendant Travelers Property Casualty Conpany
(hereinafter “Travelers”) pursuant to Federal Rule of Civil

Procedure 12(b)(6). For the reasons di scussed bel ow,

Travelers’ Mtion To Disnmss will be granted.
| . BACKGROUND
A Factual Background

Plaintiff OOE Systens, Inc., d/b/a/ MC Leasing
(hereinafter “MC Leasing”) |eased | aptop conputers and ot her
conput er equi pnment to Defendant | naCom Corporation
(hereinafter “lInaConi) on April 15, 1999. (D.I. 1, Ex. A).
On June 16, 2000, InaComfiled for Chapter 11 protection and,
shortly thereafter, shut down its business. (D.I. 9 at 4).
To date, the | eased conputer equi pment cannot be | ocated.
(D.1. 9 at 1).

Pursuant to the equi pnent | eases, InaCom was all egedly
required to maintain insurance on the | eased equi pnent and
name M C Leasing as an insured under any policy it maintained.
(D.1. 9 at 4). I1naCom acquired or already had in force at
| east two policies for this purpose; nanely, Defendant

Commonweal t h | nsurance Conpany’s (hereinafter *“Comonweal th”)



Policy No. 2146 and Aetna Casualty and Surety Conpany of
America s (hereinafter “Atena”) Policy No. 20 BY 100891995.
(D.1. 11 at 3). Travelers has since acquired Aetna’s
property-casualty business and is now responsi ble for any
claims under the Aetna Policy (hereinafter “Travel ers/ Aet na
Policy”). (D.1. 11 at 3).

The Travel ers/Aetna Policy is a so-called “crine
policy” which issued to I naCom on August 5, 1994, and has been
in effect at all relevant tines.* (D. 1. 11 at 4). In
pertinent part, the Travel ers/Aetna Policy provides that: “W
will pay for loss of, and | oss from danage to, Covered
Property resulting directly fromthe Covered Cause of Loss.”
(D.1. 9, Ex. A at 7). *“Covered Cause of Loss” is defined to
i nclude enpl oyee di shonesty and “Covered Property” is defined
to include noney, securities, and property other than noney
and securities. (D.I. 9, Ex. A at 7). Despite the all eged
agreenment between M C Leasing and I naCom the provisions of
the Travel ers/Aetna Policy clearly indicate that InaComis the
only naned insured and the only party entitled to receive
benefit under the Policy. (D.1. 9, Ex. A at 2, 4).

Specifically, the Policy provides that the naned insureds are:

! Because the Travelers/Aetna Policy is the only policy at
issue in this matter which relates to Travelers, the
Commonweal th Policy will not be discussed.
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“l nacom Corporation And Any Interest And/ O Enpl oyee Benefit
Plan That |Is More Than 50% Owned By Any One or More OF Those
Named As Insureds.” (D. 1. 9, Ex. A at 2). Additionally, the
Policy provides that “this insurance is for [the named

i nsureds] benefit only. It provides no rights or benefits to

any ot her person or organization.” (D.l1. 9, Ex. A at 4).

Al t hough no party disputes that the | ost equi pnent is
“Covered Property” under the Travel ers/ Aetna Policy, what
caused the |l oss of the equi pnment has yet to be determined. In
its Conplaint, MC Leasing references the possibility that the
| ost equi pnment is the result of enployee dishonesty. (D.I. 1,
9 11). Specifically, MC Leasing alleges that the | eased
equi pnent was |last in the possession of I naCom enpl oyees who
were |aid off after the bankruptcy petition was filed, and, to
date, has not been returned. (D.1. 1, T 11).

Initially, InaCom allegedly agreed to cooperate with MC
Leasing to recover the value of the |ost equi pnment under the
Commonweal th and Travel ers/ Aetna Policies. (D.I. 1, T 16).

To date, InaCom has not taken any action to recover under
ei ther policy, and has recently denied the materi al
all egations of MC Leasing’'s Conplaint. (D.I. 11 at 4).

B. Procedural History



M C Leasi ng commenced this action agai nst | naCom
Commonweal th, and Travelers on July 14, 2001. (D.1. 1). In
t he Conplaint, MC Leasing seeks declaratory, nonetary, and
injunctive relief based upon the policies of insurance sold to
| naCom by Commonweal th and Aetna. (D.I. 1).

Travelers has filed the instant Motion To Dism ss
pursuant to Federal Rule OF Civil Procedure 12(b)(6),
asserting that M C Leasing has no right to recover from
Travel ers under the Travel ers/Aetna Policy. (D.I. 8; D. 1. 9).

1. STANDARD OF REVI EW

VWhen a court analyzes a notion to dism ss brought under
Rule 12(b)(6) of the Federal Rules of Civil Procedure, the
factual allegations of the conplaint nmust be accepted as true.

Langford v. City of Atlantic City, 235 F.3d 845, 847 (3d Cir.

2000). The Court nust draw all reasonable inferences in favor
of the nonnoving party. [Id. In sum the only way a court can
grant a Rule 12(b)(6) nmotion to dismss is “if it appears that
t he [nonnmovi ng party] could prove no set of facts” consistent

with the allegations that would entitle it to relief. |d.

L1l DI SCUSSI ON
Travel ers contends that M C Leasing’'s Conplaint to the
extent it pertains to Travelers nust be dism ssed because MC

Leasi ng cannot establish a legally enforceable right under the



Travel ers/Aetna Policy. (D.1. 9 at 2). Specifically,

Travel ers contends that M C Leasi ng cannot establish that it
is an insured of Travelers under the relevant policy. (D.I. 9
at 5). Travelers contends that MC Leasing is neither a nanmed
insured nor a third-party beneficiary under the
Travel ers/ Aetna Policy, and MC Leasing has failed to allege
that it is either an assignee or judgnent creditor of InaCom
(D.1. 9 at 5-8).

Additionally, even if MC Leasing could establish that it
is an insured of Travelers, Travelers contends that at | east
three contractual conditions of the Travel ers/ Aetna Policy
prevent any possible right to coverage. (D.1. 9 at 2).

First, Travelers contends that over one hundred and twenty
(120) days have passed since the | oss of the | eased equi pnent
and neither I naCom nor M C Leasi ng have provided Travel ers
with a sworn proof of |oss, which violates the notice

provi sions of the Travel ers/Aetna Policy. (D.I. 9 at 8).
Second, Travel ers contends that M C Leasing has failed to
al l ege an actual theft by an InaCom enpl oyee, which is

requi red under the Travel ers/Aetna Policy to establish

“enpl oyee di shonesty.” (D.1. 9 at 9). Third, Travelers
contends that M C Leasing has failed to allege that its rights
under the Commonweal th Policy have been exhausted, which is a
prerequi site to coverage under the Travel ers/ Aetna Policy.

(D.1. 9 at 11).



I n opposition, MC |leasing contends that judicial econony
suggests denying Travelers Mdtion To Dism ss despite the fact
that M C Leasing is not currently an insured of Travel ers.
(D.1. 11 at 11). M C Leasing concedes that it is not
currently a nanmed insured, third party beneficiary, or
assi gnee of the Travelers/Aetna Policy. (D.1. 11 at 8-11).
Nonet hel ess, M C Leasi ng contends that because the naned
i nsured, InaCom breached its contractual obligation under the
Lease Agreenent to nane M C Leasing as an insured under the
Travel ers/ Aetna Policy, MC Leasing will be a judgnent
creditor or assignee of InaCom as soon as the Court enters
j udgnment agai nst I naCom or requires InaComto assign its right
to enforce the Travel ers/Aetna Policy. (D.I. 11 at 9, 11).
According to MC Leasing, because it will likely be in a
position to proceed directly against Travelers as an assi gnee
or judgnent creditor, judicial econony suggests denying
Travelers’ Mtion. (D. 1. 11 at 11).

M C Leasing additionally contends that its Conplaint is
sufficient to withstand Travel ers’ argunments with respect to
t he various contractual provisions of the Travel ers/ Aetna
Policy. (D.I. 11 at 7). MC Leasing contends that it has
alleged in its Conplaint that “Upon know edge and bel i ef,
| naCom and/or [Plaintiff] have complied with all applicable
provi sions of the Travel ers/Aetna Policy.” (D.1. 11 at 12).
According to MC Leasing, this allegation is sufficient to

overconme Travel ers’ proof of |oss contentions in |ight of



Federal Rule of Civil Procedure 9(b), which provides “In

pl eadi ng the performance or occurrence of conditions
precedent, it is sufficient to aver generally that al

conditi ons precedent have been performed or have occurred.”
(D.1. 11 at 12). Additionally, MC Leasing contends that it
has alleged in its Conplaint that “[t]he |oss of the Leased
Equi pnrent was caused in whole or part by ‘Enployee Di shonesty’
as defined in the Aetnal/ Travelers Policy.” (D.I. 11 at 14).
According to MC Leasing, when this allegation is accepted as
true as is required in considering this Mtion, Travelers’
“enpl oyee di shonesty” argunments are insufficient. (D. 1. 11 at
14). Further, M C Leasing contends that it is not required to
all ege that all renedies under the Commonweal th Policy have
been exhausted because it is authorized under Federal Rule of
Civil Procedure 8(a) to demand “[r]elief in the alternative or
of several different types.” (D.1. 11 at 15).

The Court will first address Travelers’ contention that
the Plaintiff, MC Leasing, is not an insured party under the
Travel ers/ Aetna Policy, and therefore, cannot maintain a claim
agai nst Travelers. |In order to enjoy a benefit under an
i nsurance policy, it nmust be shown that the person claimng

coverage is, in fact, an insured. A Wndt, lnsurance Clains

and Disputes, Vol. 1, Section 4.05 at 181 (39 ed. 1995). In

the event that a party is not a named insured, that party nay
still recover under an insurance policy if the contracting

parties to that policy actually intended to benefit the



unnanmed third-party. Delmar News, Inc. v. Jacobs Ol Co., 584

A. 2d 531 (Del Super. 1990). However, in the absence of the
status as a naned party or a third party beneficiary, an

all egedly injured party nmay only recover under an insurance
policy when there has been an assignment or when the injured

party is a judgnment creditor. A Wndt, Insurance Clains and

Di sputes, Vol. 2, Section 9.13 at 59 (37 ed. 1995).

After considering the argunents of the parties and the
| aw applicable to this issue, the Court concludes that MC
Leasi ng cannot make a claimdirectly against Travel ers because
it is not a nanmed insured under the Travel ers/ Aetna Poli cy,
nor can M C Leasing recover under a theory that it is an
assignee, or a judgnent creditor. A plain reading of the
Policy establishes that M C Leasing was not a party to the
contract.? Specifically, the Travel ers/ Aetna Policy nanes
| naCom as the only insured and prohibits any third party
benefit. (See D.I1. 9, Ex. A at 2, 4). Additionally, InaCom
has not assigned any of its rights under the Travel ers/ Aet na
Policy to MC Leasing and M C Leasing is not a judgnment

creditor at this tine. Accordingly, MC Leasing presently has

2The Travel ers/ Aetna Policy may be considered as part of
this Motion To Dism ss despite the fact that Plaintiff failed
to attach this Policy to its Conplaint. See Pension Ben.
Guar. Corp. v. \Wite Consol. Indus., Inc., 998 F.2d 1192, 1196
(39 Cir. 1993)(holding that a “court mnmy consider an
undi sput edly authentic docunent that a defendant attaches as
an exhibit to a notion to dismss if the plaintiff’s clains
are based on the docunent”).




no enforceable rights against Travelers.® Because M C Leasing
has no present enforceable rights against Travelers,
Travel ers’ Motion To Disnmiss nmust be granted.?
V. CONCLUSI ON

For the reasons discussed, Travelers’ Mtion To Dismss
(D.1. 8) pursuant to Federal Rule of Civil Procedure 12(b)(6)
must be granted.

An appropriate Order will be entered.

3M C Leasing contends that it should be permtted to
mai ntain its action against Travelers in the interest of
judicial econony because, at some time in the future, it may
become a judgnent creditor or assignee of InaCom (See D.I.
11 at 8-11). Although the Court agrees that M C Leasing may
in the future attain the status of an assignee or judgnent
creditor, the Court may presently only exercise its
jurisdiction over actual cases and controversies. Abbott
Laboratories v. Gardner, 387 U. S. 136 (1967).

4 Because the Court has concluded that M C Leasing has no
present enforceable rights against Travelers, the Court will
not address Travelers’ additional argunents with respect to
the various contractual provisions of the Travel ers/ Aetna
policy.
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ORDER
At WIlmngton this_2 day of January, 2002, for the
reasons set forth in the Menorandum Opi nion issued this date;
| T 1 S HEREBY ORDERED t hat Defendant Travel ers Property

Casualty Conpany’s Mdtion To Dismss (D.I. 8) is GRANTED

JOSEPH J. FARNAN, JR.
UNI TED STATES DI STRI CT JUDGE




