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FARNAN, District Judge.

Presently before the Court is a Mdtion for Sunmary Judgment
(D.1. 89) filed by Defendants Del aware Departnent of Corrections,
Commi ssi oner Stanley Tayl or, Warden Raphael WIllians, Major Perry
Phel ps, Sergeant Parker, Corporal Andre G een and Correctional
Oficer Fred Wy, 11l (“State Defendants”). For the reasons
stated bel ow, State Defendants’ Mtion for Sunmary Judgnent (D. |
89) will be denied as it pertains to Counts |, |1l and IV of
Plaintiff's Supplenental and Second Anended Conplaint (D.I. 66).1

BACKGROUND

Procedural Background

Plaintiff Roger Atkinson originally filed a pro se Conpl ai nt
(D.1. 2) on August 20, 1999. On Novenber 19, 1999, State
Defendants filed a Motion to Dismss (D.I. 18). On Septenber 29,
2000, Defendants’ Motion to Dism ss was denied w thout prejudice
with |l eave to renew upon Plaintiff’s filing of an anended
conplaint (D.1. 45). After appointnent of counsel, Plaintiff
filed an Anended Conplaint (D.I. 46) on Cctober 12, 2000 and a
Suppl enental and Second Anended Conpl aint (hereinafter the
“Conpl aint”) on February 16, 2001 (D.I. 66). State Defendants
renewed their original Mdtion to Dismss (D.1. 81). By

Menmor andum Qpi ni on, the Court granted State Defendants Mdtion to

! Because the Court resolved Count |l on a separate basis,
the Court did not reach the issue of whether Defendants were
entitled to qualified immunity with respect to Count Il. As a
result, the Court will not address Count Il in this Menorandum

Qpi ni on.



Dismss as it pertained to any nonetary clains agai nst the
Del aware Departnent of Corrections and State Defendants in their
official capacities and denied the Mdtion to Dismss with respect
to all other clains.
1. Factual Background

Plaintiff’s Conplaint arises under the Ei ghth and Fourteenth
Amendrents of the United States Constitution, 42 U S. C. 8§ 1983
and 12132, 29 U.S.C. 8 794 and the law of the State of Del aware.
Count | of Plaintiff’s Conpl aint asserts an Environnental Tobacco
Snoke (“ETS’) claimwhich Plaintiff alleges subjected himto
cruel and unusual punishnment. Plaintiff is seeking to enjoin
Def endants, their agents and enpl oyees from exposing Plaintiff to
ETS. Plaintiff is also seeking an award of conpensatory and
punitive damages with regard to the ETS claim Counts |1l and IV
of the Conplaint include allegations that State Defendants
retaliated against Plaintiff for taking | egal action against
them Also, Plaintiff alleges that State Defendants have
physically and verbally abused himand w thheld his nedications.

A. Envi ronnent al Tobacco Snpbke d ai m

According to evidence offered by Plaintiff, for
approxi mately seven nonths of his incarceration at the Multi -
Purpose Crimnal Justice Facility (“MPCIF”"), Plaintiff shared a
cell with two cellmates, each of whom snoked constantly while
they were in the cell. (Plaintiff’s Arended Answers to

Def endants’ First Set of Interrogatories, Interrogatory Nunber 2



(hereinafter “Interrogatory Answer”) at 2; B2). He was kept for
one and one half nonths wth one cell mate who snoked constantly
when in the cell. 1d. He was kept in a cell for three weeks
with a cell mate who snoked approxi mately ten cigarettes a day,
for two nonths with a cellnate who snoked two to three cigarettes
a day and has on ot her occasi ons been exposed to cell mates who
snoked in the cell. 1d.

Shortly after being exposed to ETS and suffering synptons
fromit, Plaintiff conplained about the ETS to the nedical staff
at the MPCJF and to Sgt. Sonata. He was renoved only briefly
fromexposure to the ETS. 1d.

After Sgt. Sonata had noved Plaintiff to a snoke-free area,
Correctional Oficer Fred Way (“C. O Way”) noved him back to an
area where he was exposed to snoke. |1d.

Plaintiff wote letters to Warden WIllianms, Capt. Lee, Mjor
Phel ps, Sgt. Parker and Comm ssioner Tayl or about the exposure to
ETS. The exposure did not cease. 1d.

Sgt. Parker is in charge of MPCIF Pods 1F and 1E. Plaintiff
conplained to Sgt. Parker about the exposure to ETS, and Sgt.

Par ker refused to nove himfromthe ETS. [d. Again, Plaintiff
spoke to Sgt. Parker and Cpl. Geen to request that he be noved
fromthe exposure to ETS and was not noved. |1d.

As the result of this exposure, Plaintiff has had itchy and
burni ng eyes, chest pains, sore throat, persistent cough with

sput um production, paroxysns of coughing and resulting headaches.



(Appendix to Plaintiff’'s Answering Brief (D.1. 93), at B20
(Report of Albert M R zzo, MD.)).

B. Al | eged Abuse by Correctional Oficer Fred Wy and
Corporal Andre G een

Plaintiff also offers evidence that various MPCIF officials,
including C.O Wy, have told Plaintiff that if he had not
witten the ETS conplaints he woul d not be on admi nistrative
segregation. (Interrogatory Answer at 4; D.I. 93, at B4).

On repeated occasions, C O Wy has read Plaintiff’s
personal mail over the intercomso that it could be heard by
other inmates. |1d.

On occasion, C.O Way has withheld fromPlaintiff papers he
has requested fromthe law library. 1d.

In late January or early February, 1999, C O Way went into
Plaintiff’s cell while he was sl eeping, grabbed himby the |eg
and pulled Plaintiff fromthe bed. Plaintiff pulled away from
him C O Wy responded that he had thought Plaintiff was dead.
Id.

On March 29, 2000, C. O Way took Plaintiff’s clothing and
refused to return it, leaving Plaintiff without his clothing for
over ten hours. Also on that date, C. O Wy threatened to
physically attack Plaintiff. 1d.

On one occasion, C O Wy cane into Plaintiff’s cell and
threatened to smash his face into the wall. On anot her
occasion, C. O Wy said they would hang Plaintiff. 1d.

On nultiple occasions, C O Way threatened to harm Pl aintiff



because of the legal action Plaintiff had filed against C O Wy.
C.O Way also cursed Plaintiff and made derogatory comrents about
his blindness. Wen Plaintiff asked C.O Way to stop harassing
him C O Way cursed himand told Plaintiff he was above the | aw.
Sgt. Parker was aware Plaintiff was receiving this treatnent at
the hands of C.O Way and took no action to stop it. (ld. at 4-
5. D.1. 93, at B4-5).

Plaintiff has been threatened by C. O Way and Sgt. Parker,
who told himthat he will never nake it to court. On various
occasions, C.O Way has threatened Plaintiff, telling himthat he
woul d “kick [his] ass,” that he would take Plaintiff’s privileges
away and that there was nothing Plaintiff could do about it.

(Id. at 5, D.1. 93, at B5).

On or before May 4, 2000, notes relating to Plaintiff’s case
were taken fromhis cell. On May 4, 2000, C.O Way and C O
Johnson read those notes to Plaintiff over the intercom |d.

On various occasions, C.O Way refused to permt Plaintiff
to make tel ephone calls to his attorney. 1d.

On various occasions, C.O Way kept Plaintiff fromreceiving
his nedications. |[d.

On various occasions, C O Way tanpered with Plaintiff’s
food. [d.

C. O Way and Sgt. Parker have placed Plaintiff on recreation
al one, thereby depriving himof people who can read his mail or

assist himwth | egal work, for the purpose of preventing



Plaintiff fromproceeding with his civil action against C O Wy
and others. |d.

On Cctober 5, 2000, C O Wy refused to permt Plaintiff out
for his one hour of recreation and falsely wote in the | og that
Plaintiff had refused recreation. 1d.

On Decenber 26, 2000, Plaintiff was physically attacked by
Corporal Green, who struck himin the face and head. This
i ncident was investigated by the FBlI, apparently due to
conplaints made by Plaintiff’s nother. Thereafter, C. O Wy said
to Plaintiff over the intercomthat he would regret bringing the
FBI into the matter and that he would make Plaintiff pay for
doing that. Shortly thereafter, when Plaintiff was |eaving the
interview roomC. O Way ordered Plaintiff to take off his
clothing. After Plaintiff disrobed, C. O Wy kicked the clothing
around and said he had to make sure Plaintiff was not a wonan,
because all wonen are sent to WC.I. (ld. at 4-5; DI. 93, at
B4-5).

On Decenber 27, 2000, Corporal Geen refused to bring
Plaintiff his breakfast and lunch trays. (ld. at 6; D.I. 93, at
B6) .

On February 16, 2001, when Plaintiff returned froma court
appearance, he was strip searched in booking, which is standard
procedure. Plaintiff then returned to Pod 1F and, for no reason
at all, was made to strip again by C O Way. I1d.

According to Plaintiff, he has witten Warden WIIi ans,



Maj or Phel ps, Comm ssioner Taylor and Sgt. Parker, and has spoken
to Cpl. Green, about the harassnment he received fromC. O Way.
STANDARD OF REVI EW

Federal Rule of G vil Procedure 56(c) provides that a party
is entitled to summary judgnent where “the pl eadi ngs depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue of
material fact and that the noving party is entitled to judgnent
as a matter of law” Fed. R GCv. P. 56(c). The noving party
al ways bears the initial responsibility of inform ng the Court of
the basis for its notion, and identifying those portions of the
materials which it believes denonstrate the absence of a genuine

i ssue of material fact. Celotex Corp. v. Catrett, 477 U S. 317,

325, 106 S. Ct. 2548, 2553 (1986). The noving party i s not
required to negate the nonnovant’s claim but is only required to
poi nt out the |lack of evidence supporting the nonnovant’s claim

Country Floors, Inc. v. Partnership Conposed of Gepner & Ford,

930 F.2d 1056, 1061 (3d Gr. 1991). Once the noving party neets
his or her burden, the burden shifts to the nonnovant to go
beyond the nere allegations or denials of the pleadings and
designate “specific facts showing that there is a genuine issue

for trial.” 1d.; Celotex, 477 U S. at 324, 106 S. C. at 2553.

In determ ning whether there is a triable dispute of materi al
fact, the Court must construe all inferences fromthe underlying

facts in the light nost favorable to the nonnovant. See Spain v.




Gal l eqgos, 26 F.3d 439, 446 (3d Cr. 1994). However, the nere
exi stence of sonme evidence in support of the nonnmovant w |l not
be sufficient to support a denial of a notion for summary
judgnent; there nust be enough evidence to enable a jury to

reasonably find for the nonnovant on that issue. Anderson v.

Liberty Lobby, Inc., 477 U S. 242, 249, 106 S. . 2505, 2510

(1986). Thus, if the evidence is “nmerely colorable, or is not

significantly probative,” summary judgnent may be granted. |1d.
DI SCUSSI ON
Count | - Environnental Tobacco Snoke C aim

In Count | of the Conplaint, Plaintiff alleges that he has
been exposed to unreasonably high | evels of environnental tobacco
snoke whi ch have posed an unreasonable risk of serious damage to
his present and future health. In a claimalleging exposure to
ETS, the United States Supreme Court has held that the inmate
must prove both that objectively, there is exposure to
unreasonably high |l evels of ETS, and that subjectively, prison
officials have shown deliberate indifference to his exposure.

Hel ling v. MKinney, 509 U S. 25, 35 (1993).

Wth respect to the objective factor, an inmate “nust show
that he hinself is being exposed to unreasonably high | evels of
ETS.” 1d. at 36. The objective factor also “requires a court to
assess whet her society considers the risk that the prisoner
conplains of to be so grave that it violates contenporary

st andards of decency to expose anyone unwillingly to such a risk.



In other words, the prisoner nust show that the risk of which he
conplains is not one that today’'s society chooses to tolerate.”
Id.

In this case, according to evidence offered by Plaintiff,
for approximately seven nonths of his incarceration at the Miulti -
Purpose Crimnal Justice Facility (“MPCIF”"), Plaintiff shared a
cell with two cellmates, each of whom snoked constantly while
they were in the cell. (Plaintiff’s Arended Answers to
Def endants’ First Set of Interrogatories, Interrogatory Nunber 2
(hereinafter “Interrogatory Answer”) at 2; B2). He was kept for
one and one half nonths wth one cell mate who snoked constantly
when in the cell. 1d. He was kept in a cell for three weeks
with a cell mate who snoked approxi mately ten cigarettes a day,
for two nonths with a cellnmate who snoked two to three cigarettes
a day and has on ot her occasi ons been exposed to cell mates who
snoked in the cell. [d. Plaintiff has conplai ned of various
synptons and problens as a result of his exposure to ETS in the
prison, and his claimis supported by nedical evidence. 1In his
April 17, 2001 report, Albert A R zzo, MD., a WImngton
pul monary specialist, states:

Based on his nedical history, it is within reasonabl e

medi cal probability that synptons of itchy and

burni ng eyes, chest pains, sore throat, persistent

cough wi th sputum production, paroxysns of coughing

and resul ti ng headaches would [sic] all precipitated

by exposure to second hand snoke.

(D.I. 93, at B20). Upon reviewing the record in a |ight nost

favorable to Plaintiff, the Court concludes that genui ne issues



of material fact exist as to: (1) whether Plaintiff was exposed
to unreasonably high levels of ETS; and (2) whether it is
contrary to current standards of decency for anyone to be exposed
to sufficient environnmental tobacco snoke to cause the synptons
Plaintiff suffered.

Wth respect to the subjective factor of “deliberate
indifference,” Plaintiff nust show that Defendants knew he faced
a substantial risk of serious harm and disregarded that risk by
failing to take reasonable neasures to abate it. Farner v.
Brennan, 511 U. S. 825, 847 (1994). It is sufficient to show
Def endants’ know edge by circunstantial evidence, “and a fact
finder may conclude that a prison official knew of a substanti al
risk fromthe very fact that the risk was obvious.” 1d. at 842.
This factor “should be determned in Iight of the prison
authorities’ current attitudes and conduct.” Helling, 509 U. S.
at 36 (stating that adoption of a snoking policy may bear heavily
on the inquiry into deliberate indifference). Here, Plaintiff
of fers evidence that he talked to prison officials on various
occasi ons about his health conditions and physical synptons and
had witten to them about his exposure to ETS. Upon review ng
the evidence in a light nost favorable to Plaintiff, the Court
concl udes that a genuine issue of material fact exists as to
whet her Defendants were deliberately indifferent to a substanti al
risk of serious harmto Plaintiff.

Therefore, the Court will deny Defendants’ Mdtion for



Summary Judgnent on the ETS cl ai m because the Court concl udes
that the evidence offered by Plaintiff raises genuine issues of
material fact.
1. Counts Ill &IV - Aleged Abuse C ains

In relation to Counts Il & IV of the Second Anended
Complaint, Plaintiff states clainms of retaliation and all eged
abuse by Defendants. The Second Anended Conpl ai nt asserts, anong
ot her allegations, the follow ng:

1. On May 2, 2000 wi thout justification, Correctional
O ficer Way physically attacked plaintiff using
excessive force, maliciously, for the purpose of
causing harm Correctional Oficer Way and anot her
of ficer pushed plaintiff down, stepped on himand hit
and kicked him (D.1. 66, § 45).

2. On June 5, 2000, without justification Correctional
Oficer Fred Way physically attacked plaintiff, using
excessive force, maliciously for the purpose of causing
harm Correctional O ficer Way struck and grabbed
plaintiff about the face and neck, causing injury to
plaintiff's head. (D.1. 66,  46).

3. On Decenber 26, 2000, Cpl. Geen attenpted to start a
verbal dispute with plaintiff. Wen plaintiff wal ked
away fromCpl. Geen in an effort to avoid the dispute,
Cpl. Geen attacked him using excessive force,

mal i ci ously, for the purpose of causing harm punching



plaintiff in the face and head. (D.1. 66, | 55).

Rel ating to these allegations, Plaintiff offers sworn

answers to interrogatories that state:

1

In April, 2000 inmate Anthony Lichaa began threatening
plaintiff. Plaintiff nmade MPCIF guards aware of the
threats but they took no action to prevent harmto
plaintiff. After several days of threatening
plaintiff, inmate Lichaa attacked himon May 2, 2000.
C. O Way and C. O Johnson entered the fray, but rather
than i medi ately stopping the attack joined in on it.
Sgt. Parker observed this happening and took no action
to stop it. During that altercation C. O Wy stepped
on plaintiff’s face, hit plaintiff in the body and
kicked him C O Johnson participated in the attack on
plaintiff. (Interrogatory Answer at 6; D.I. 93, at

B6) .

On June 5, 2000, plaintiff was told to go to an
interview room In response to his asking why, he was
told by CO Way “1I’mlooking for a reason to kick your
ass.” He refused to leave his cell in response to this
and was pulled by the neck while being choked, from one
cell to another and was punched in the face and side
and kicked in the groin, by C O Fred Way.
(Interrogatory Answer at 6; D.lI. 93, at B6).

On Decenber 26, 2000, Cpl. Geen attenpted to start a



verbal dispute with plaintiff. Plaintiff began wal ki ng
away and was pushed from behind by Cpl. Geen. He
turned around and was struck again. Cpl. Geen
followed plaintiff into the cell and kept on hitting
him (Interrogatory Answer at 7; D.l. 93, at B7).
According to Plaintiff, he has witten Warden W1 Ii ans,
Maj or Phel ps, Comm ssioner Taylor and Sgt. Parker, and has spoken
to Cpl. Green, about the harassnment he received fromC. O Way.
In support of their Mtion, Defendants offer as evidence
various affidavits that reveal a version of events in stark
contrast to the version offered by Plaintiff.
Upon reviewi ng the record, the Court concludes that genui ne
i ssues of material fact exist wwth respect to Counts Il and IV
of the Second Amended Conplaint. Therefore, the Court will deny
Def endants’ Motion for Summary Judgnent on Counts II1 and | V.
[11. Qualified Imunity
Under the doctrine of qualified imunity, “governnent
officials performng discretionary functions, generally are
shielded fromliability for civil damages insofar as their
conduct does not violate clearly established statutory or
constitutional rights of which a reasonabl e person woul d have

known.” Harlow v. Fitzgerald, 457 U S. 800, 818 (1982).

CGeneral ly, courts approach issues concerning qualified i nmunity
utilizing a three part inquiry: (1) whether the allegations

state a claimfor the violation of rights secured by the United



States Constitution; (2) whether the rights and |aws at issue are
clearly established; and (3) whether a reasonabl e conpetent
of ficial should have known that his conduct was unlawful, in

light of the clearly established aw. See Siegert v. Glley, 500

U.S. 226, 232 (1991).

As the Court of Appeals for the Third Crcuit has recently
recogni zed, when a defendant clainms qualified imunity in a
Section 1983 action, the court’s “first task is to assess whet her
the plaintiff’'s allegations are sufficient to establish the
violation of a constitutional or statutory right at all.”

G uenke v. Seip, 225 F.3d 290, 298 (3d G r. 2000). Once this

threshold inquiry is satisfied, then the court nmust determ ne
“whether, as a legal matter, the right that the defendant’s
conduct allegedly violates was a clearly established one, about
whi ch a reasonabl e person woul d have known.” 1d.

In Anderson v. Creighton, 483 U S. 635 (1987), the United

States Suprene Court el aborated on the neaning of the phrase
“clearly established right.” Recognizing that the application of
this standard turns on whether the |legal issue is characterized
broadly or narrowy, the Suprenme Court concluded that the right
all egedly violated nust be clearly established in a nore
particul ari zed, fact specific sense. |d. at 639-640 (citations
omtted). As the Court expl ained:

The contours of the right nust be

sufficiently clear that a reasonable official

woul d understand that what he is doing
violates that right. This is not to say that



an official action is protected by qualified
immunity unless the very action in question
has been previously held unlawful, but it is
to say that in the light of pre-existing | aw
t he unl awf ul ness nust be apparent.

Id. at 639.

In interpreting the Anderson approach to the “clearly
established right” prong of the qualified inmunity test, the
Court of Appeals for the Third Circuit has rejected a strict
readi ng of Anderson which would require near factual identity
bet ween cases. Under the Third Grcuit’s nore flexible approach,
the qualified i munity question involves two governing inquiries:

First, in order for the governing law to be
sufficiently well established for imunity to

be denied, it is not necessary that there have
been a previous precedent directly in point. . . .
The ultinmate issue is whether, despite the absence
of a case applying established principles to the
sane facts, reasonable officials in the defendants’
position at the relevant tine could have believed,
in light of what was in the decided case |aw, that
their conduct would be awful. Second, even

where the officials clearly should have been

aware of the governing |egal principles, they

are nevertheless entitled to immnity, if based

on the informati on avail able to them they

coul d have believed their conduct would be
consistent wth those principles.

Acierno v. Coutier, 40 F.3d 597, 620 (3d Cr. 1994) (citing Good

V. Dauphin County Soc. Servs. for Children & Youth, 891 F.2d

1087, 1092 (3d Cir. 1989)).
Wth these principles in mnd, the Court will address

whet her Defendants are entitled to qualified imunity with



respect to Plaintiff's ETS claim?

First, the Court concludes that in light of the precedent
established by the Suprene Court in Helling, Plaintiff’s
al l egations, that Defendants, with deliberate indifference,
exposed himto levels of ETS that pose an unreasonable risk of
serious danmage to his health, are sufficient to state a cause of

action under the Ei ghth Anmendnent. See Helling, 509 U S. at 35.

Second, applying the principles of Helling, the Court
concludes that Plaintiff’s right under the 8th and 14th
Amendnents to not be unreasonably exposed with indifference to
ETS has been clearly established by the Helling precedent. In
Helling, the Suprenme Court held that a prisoner’s Eighth
Amendnent claimcould be based upon possible future harm as well
as present harm arising out of exposure to ETS, which is simlar
to the facts adduced by Plaintiff. 1d. In fact, the Suprene
Court remanded the case to the District Court to provide an
opportunity for the plaintiff to prove his allegations. 1d.

Third, in light of what was decided in the case |aw, the
Court concludes that the unl awful ness of Defendants’ alleged

actions was apparent, and, thus, their conduct was objectively

2 The Court concluded in Part Il of its Discussion, supra,
t hat genui ne issues of material fact exist with respect to Counts
1l and IV of the Second Anended Conplaint. The Court concl udes
that Defendants are not entitled to qualified inmunity on Counts
1l and IV because a reasonabl e person woul d have known t hat
unlawful Iy attacki ng and harassing Plaintiff violated his
constitutional rights, and Defendants did not argue otherw se in
their briefing of their Mtion for Summary Judgnent.



unreasonable. Viewing the facts in a light nost favorable to
Plaintiff, the Court concludes that Defendants have not offered a
sufficient explanation at this stage of the proceedings to
justify their alleged failure to reasonably address Plaintiff’s
conplaints of ETS. Wiile it mght be determ ned at trial that
the facts offered by Defendants are nore persuasive, the Court
cannot conclude, as a matter of law at this juncture, that the
conduct alleged by Plaintiff did not violate a clearly
established constitutional right.

Thus, the Court concludes that Defendants are not entitled
to qualified immunity with respect to Plaintiff’s Eighth
Amendnent ETS cl ai m because Plaintiff has adduced sufficient
evi dence that Defendants shoul d have reasonably known that their
conduct violated a clearly established constitutional right
possessed by Plaintiff.

CONCLUSI ON

For the reasons discussed above, State Defendants’ Mtion
for Summary Judgnent (D.1. 89) will be denied as it pertains to
Counts I, 11l and IV of Plaintiff’s Second Anended Conpl ai nt.

An appropriate Oder will be entered.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF DELAWARE

ROGER ATKI NSON,
Pl aintiff,
v. . Givil Action No. 99-562-JJE

DELAWARE DEPARTMENT OF
CORRECTI ONS, et al.

Def endant s.
ORDER

WHEREAS, presently before the Court is State Defendants’
Motion for Summary Judgnent (D.l1. 89);

NOW THEREFORE, for the reasons set forth in the Menorandum
Opinion issued this date, IT IS HEREBY ORDERED this 27 day of
June 2001 that State Defendants’ Mdtion for Summary Judgnent
(D.1. 89) is DENNED as it pertains to Counts I, IIl and IV of

Plaintiff’s Second Anended Conpl ai nt.

UNI TED STATES DI STRI CT JUDGE



