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W I m ngt on, Del aware



Farnan, District Judge.

Pendi ng before the Court is a Mdtion To Vacate, Set
Asi de, Or Correct Sentence By A Person In Federal Custody
Pursuant To 28 U.S.C. § 2255 (“Section 2255 Mdtion”) (D.I. 32)
filed by Defendant Corey Medl ey seeking relief fromhis
federal conviction and sentence for distribution of cocaine
base in violation of 21 U S.C. 88 841(a)(1) and (b)(1)(A).
For the reasons set forth bel ow, Defendant’'s Section 2255
Motion will be denied.

BACKGROUND

On January 12, 1999, a grand jury indicted Defendant on
two counts of distribution of cocaine base in violation of 21
U.S.C. 8§ 841(a)(1l) and (b)(1)(A). ©On July 22, 1999,
Def endant pled guilty to one of the aforenentioned counts
pursuant to a Menmorandum of Plea Agreenent. (D.l. 42 at A-11-
13). In so doing, Defendant stipulated to a Statenent of
Facts which alleged that Defendant distributed crack cocaine
base in two transactions to a witness cooperating with the
DEA. Specifically, the Statement of Facts all eges that
Def endant di stributed 107.7 granms of crack cocai ne base to the
DEA wi t ness in exchange for $2,000.00 on July 3, 1997 and 83.6
grans of crack cocai ne base in exchange for $1,350.00 on

Septenmber 3, 1997. (D.I. 42 at A-13). In addition to



stipulating to the facts contained in the Statenent of Facts,
Def endant al so stipulated “that the anpunt of cocai ne base
a.k.a. crack cocaine attributable to the defendant for
sentencing is 191.3 grans.” (D.1. 42 at A-11).

Based on the stipulated facts, a Pre-Sentence Report was
prepared for Defendant. According to the Pre-Sentence Report,
Def endant faced a guideline range of 87-108 nonths
imprisonment. At his October 26, 1999 sentencing, Defendant
i ndi cated that he understood the guideline range of
i mprisonment that he faced as a result of the anopunt of crack
cocaine attributable to him and Defendant raised no
objections to the Pre-Sentence Report. (D. 1. 42 at A-34-35).
Adopting the factual findings and guideline calculations in
the Pre-Sentence Report, the Court sentenced Defendant to 87
nmont hs inmprisonment. (D.l1. 42 at A-35-36). Defendant did not
appeal the Court’s sentencing, but filed the instant Section
2255 Motion nearly one year |ater.

By his Section 2255 Mdtion, Defendant raises three
claims. Specifically, Defendant contends that: (1) he was
i mproperly sentenced under the Sentencing Guidelines for the
delivery of “crack” cocaine, when the Governnent’s evi dence
related only to cocai ne powder or base; (2) his post-sentence

rehabilitation efforts entitle himto a reconsideration of his



sentence; and (3) his sentence violates Apprendi v. New
Jersey, 530 U.S. 466 (2000). The Court will exam ne each of

Def endant’s clains in turn.



DI SCUSSI ON

Def endant’s Claim That He Was | nproperly Sentenced Under
The Sentencing Guidelines For Crack Cocaine

By his Section 2255 Motion, Defendant contends that he
was i nproperly sentenced under the United States Sentencing
Gui delines for delivery of “crack” cocaine. Specifically,
Def endant contends that the Governnment only established that
he delivered cocai ne base or powder and had no evi dence that
he delivered “crack.”

It is well-established that Section 2255 may not be

utilized as a substitute for direct appeal. United States v.

Frady, 456 U. S. 152, 165 (1982) (collecting cases).
Accordingly, federal courts apply a procedural default rule to
bar consideration of clains which a defendant could have

rai sed on direct appeal, but did not. 1d. at 168. In order

to overcone the procedural bar, a defendant nust show “cause”
excusing the procedural default and “actual prejudice”
resulting fromthe errors of which he or she conplains. |[d.
at 167-68. In further defining the “cause and actual
prejudi ce standard,” courts have held that cause exists where
a factor external to the defense prevented a defendant from
conplying with the procedural rule, and actual prejudice

exi sts where the alleged error actually worked a substanti al

di sadvantage to a defendant. Kikunura v. United States, 978




F. Supp. 563, 574-75 (D.N. J. 1997) (citations omtted);

Rodriguez v. United States, 866 F. Supp. 783, 785 (S.D.N.Y.

1994) (citations omtted).

In this case, Defendant did not file a direct appeal of
his conviction or sentence. Accordingly, Defendant must show
cause and prejudice to prevail on his claimthat he was
i nproperly sentenced. Defendant has not all eged cause for his
default, and even if Defendant could establish cause for his
default, the Court concludes that Defendant cannot establish
pr ej udi ce.

Def endant contends that the Governnment did not prove that
he distributed “crack” cocai ne; however, in signing the
Mermor andum of Pl ea Agreenment in this case, Defendant expressly
stipulated to a Statenent of Facts alleging that he
di stributed crack cocaine base. (D.I. 41 at A-11). Defendant
al so stipulated to the anount of crack cocaine attributable to
himby virtue of a second statement in the Menorandum of Pl ea
Agreement attributing 191.3 grams of crack cocai ne base to
Defendant. (D.1. 42 at A-11). 1In addition to the
stipul ati ons contained in the Menorandum of Pl ea Agreenent
signed by Defendant, Defendant al so acknow edged the accuracy
of these facts at his hearings before the Court. At his

guilty plea hearing, Defendant expressly agreed with the



St atenent of Facts as read by the Governnent and confirned
that the events transpired in the manner stated by the
Governnment. (D.1. 42 at A-23). Defendant then reiterated his
agreement with these facts at the sentencing hearing when he
rai sed no objections to the Pre-Sentence Report which
cont ai ned several references to the stipulated facts. (D.I.
42 at A-34). Because the Court properly relied on Defendant’s
adm ssions in determning the type and quantity of drugs
attributable to him the Court concludes that Defendant cannot
establish prejudice to excuse his procedural default.?

Accordi ngly, Defendant’s claimthat he was inproperly

sentenced under the crack guidelines will be dism ssed.

I1. Defendant’s Claim That Hi s Post-Sentenci ng Rehabilitation
Warrants Reconsideration OF Hi s Sentence

Def endant next contends that he is entitled to a
reconsi deration of his sentence based upon his post-sentence
rehabilitation. Specifically, Defendant directs the Court to

t he Court of Appeals for the Third Circuit’s decision in

1 For the sanme reasons that Defendant cannot establish
prejudi ce, the Court concludes, in the alternative, that
Def endant cannot establish that a conplete nmiscarriage of
justice has occurred such that he is entitled to relief on his
claim See e.g. United States v. Cepero, 224 F.3d 256, 267
(3d Cir. 2000) (recognizing that Section 2255 petitions “serve
only to protect a defendant froma violation of the
constitution or froma statutory defect so fundanental that a
conplete m scarriage of justice has occurred”).




United States v. Sally, 116 F.3d 76, 77-82 (3d Cir. 1997).
Since the filing of his Mtion, Defendant has sent the
Court a letter detailing his progress and his efforts at
rehabilitation. (D.1. 37). The Court comrends Defendant for
his efforts and acconplishments in prison; however, the
Court’s authority to nmodify Defendant’s previously inposed

sentence is limted. See e.qg. United States v. Stewart, 2000

W 1005797, *3 (E.D. Pa. Jul. 17, 2000). Defendant relies on
the Third Circuit’s decision in Sally for the proposition that
the court may downwardly depart fromthe applicabl e guideline
range based on post-conviction rehabilitation. 116 F.3d 76
(3d Cir. 1997). In Sally, the defendant was convicted of
several drug charges, as well as charges related to the use of
a gun during drug trafficking. Pursuant to a successful
Section 2255 notion, defendant’s conviction for the gun charge
was dism ssed. As a result, defendant’s original sentence was
vacat ed, and the court held a resentencing hearing. The court
stated that a downward departure m ght be applicabl e based on
defendant’s “valiant efforts to turn his |ife around;”

however, the court concluded that it |acked the authority to
base a downward departure on defendant’s post-conviction
rehabilitation efforts. 1d. at 78. Reversing the district

court’s decision, the Third Circuit concluded that the



district court could consider extraordinary or exceptional
post-conviction rehabilitation efforts in resentencing the
defendant. |d. at 81-82.

After reviewing the Sally decision, the Court finds it
di stingui shable fromthe circunstances of this case. In this
case, Defendant’s original sentence has not been vacated and
the rehabilitative conduct to which Defendant refers occurred

subsequent to Defendant’s sentencing. As courts interpreting

the Sally decision have recognized, Sally is limted to “post-
conviction, pre-sentence conduct” in circunstances in which

t he defendant is resentenced for reasons independent of the

rehabilitation.2 United States v. Gallagher, 1998 W. 42282, *

5 (E.D. Pa. Jan. 9, 1998) (“It is only on the occasion of
initial sentencing, or of resentencing for other reasons, that
Sally allows the court to consider post-conviction
rehabilitation in support of a notion for a downward departure
fromthe Guidelines. The rehabilitation does not, in itself,

provi de grounds for resentencing.”); Johnson v. United States,

1998 W. 964200, *2 (E.D. Pa. Nov. 3, 1998) (holding that Sally

2 See also United States v. WAtson, 2000 WL 1840080,
*2 (D. Me. Dec. 14, 2000) (distinguishing Sally and concl udi ng
that rehabilitative conduct al one does not authorize downward
departure absent sone other basis for sentencing); United
States v. Rowan, 2000 WL 288386, * 2 (N.D. Cal. Jan. 24, 2000)
(sane); Bryant v. United States, 48 F. Supp. 2d 188, 191
(N.D.N. Y. 1999) (same).




provi des no support for reducing a previously inmposed valid
sentence based on post-conviction rehabilitation). Because
Def endant is not eligible for resentencing on i ndependent
grounds at this tinme, and because Defendant’s rehabilitative
conduct occurred subsequent to Defendant’s initial sentencing,
the Court concludes that Defendant is not entitled to a
reduction in the previously inposed sentence based on his
post-conviction rehabilitative efforts.
L1l Defendant’s Claim That His Sentence Viol ates
Appr endi
Def endant next contends that his sentence violates the

Suprene Court’s holding in Apprendi v. New Jersey, 530 U S.

466 (2000). Specifically, Defendant contends that

the Government is not permtted to seek an enhanced

sentence beyond a base gui deline sentence unless the

| ndi ct ment specifically charges the defendant with

the specific accusations required for an

enhancement. Further the Governnment nust then prove

t he accusations beyond a reasonabl e doubt. Neither

of these occurred in ny case and the sentence nust

be changed and reduced.

(D.1. 32 at 1 4).

The Third Circuit has yet to rule expressly on the
guestion of whether the rule announced by the Suprenme Court in
Apprendi applies retroactively to cases on collateral review
However, this Court has concluded, consistent with the

maj ority of courts addressing the issue, that Apprendi does



not have retroactive application. United States v. Robinson,

2001 W 840231 (D. Del. Jul. 20, 2001) (Farnan, J.)

(collecting cases). Accordingly, the Court concludes that

Def endant is not entitled to relief on his Apprendi claim
CONCLUSI ON

For the reasons discussed, Defendant’'s Mtion To Vacat e,

Set Aside, Or Correct Sentence By A Person In Federal Custody

Pursuant To 28 U.S.C. 8 2255 will be deni ed.

An appropriate Order will be entered.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE DI STRI CT OF DELAWARE

UNI TED STATES OF AMERI CA,
Plaintiff,
v. . Crininal Action No. 99-11-JJF
COREY MEDLEY . Givil Action No. 00-914-JJF

Def endant .

ORDER

At WImngton, this 22 day of October 2001, for the
reasons set forth in the Menorandum Opi ni on issued this date,

| T 1 S HEREBY ORDERED t hat :

1. Def endant’s Mdtion To Vacate, Set Aside, O Correct
Sentence By A Person In Federal Custody Pursuant To 28 U.S.C
§ 2255 (D.1. 32) is DENIED.

2. Because the Court finds that Defendant has failed to
make “a substantial show ng of the denial of a constitutional
right” under 28 U.S.C. 8§ 2253(c)(2), a certificate of

appeal ability is DEN ED

JOSEPH J. FARNAN, JR.
UNI TED STATES DI STRI CT JUDGE




