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Farn Dibtrijct Judge.

Pending before the Court in this consolidated action are two
appeals, one filed by Law Debenture Trust Company of New York
(*LDTC”} and one filed by Liverpool Limited Partnership
(*Liverpool”). Both LDTC and Liverpool appeal the December 22,
2005 Memorandum Opinion and Order issued by the United States
Bankruptcy Court for the District of Delaware (the “Bankruptcy
Court”) Overruling Objection to Plan Confirmation by Law
Debenture Trust Company of New York and by Liverpool Limited
Partnership.® (D.T. 8008 and 8009 in Bankruptcy Case No. 02-
104429-JKF). For the reasons discussed, the Court will affirm‘
the Bankruptcy Court;s Memorandum Opinion and Order,

I. Parties’ Contentions

By their appeals, Appellants LDTC and Liverpool contend that

the Bankruptcy Court erred in construing the terms of an

indenture (the %1593 Indenture’ or “Indenture”)} to subordinate

* LDTC also filed an Amended Notice of Appeal (D.I. 4) to
include in its appeal the Order Granting Law Debenture Trust
Company’s Motion For Reconsideration And Overruling Chjection To
Plan Confirmation (the “Reconsideration Crder”). (D.I. 8260 in
Bankruptcy Case No. 02-104429-JKF). The Reconsideration Order
related to that portion of the December 22 Memorandum Opinion
addressing LDTC’s fees and expenses. Although the parties
briefed the issue of whether the Bankruptcy Court was correct in
determining that LDTC was not entitled to recover certain fees
and expences of its counsel and its agents under the terms of the
1993 Indenture, that issue has since been resolved by agreement
of the parties. (D.I. 29). Accordingly, the Court will limit
its discussion to the December 22, 2005 Memorandum Opinion and
Order and the issues raised by the appeals taken therefrom.



the repayment obligations of guarantees made in the Indenture to -
the repayment obligations created by two subseguent guarantees
(the “1994 and 1996 Notes”). Appellants contend that the plain
ana unambiguous language of the 1993 Indenture reveals that the
Indenture’s guarantees should rank equally with all other
obligations of the guarantors, except those defined by the
Indenture as “Senior Indebtedness.” Appellants also contend that
only Article Sixteen of the Indenture, not Article Three, governs
the guarantee claims made in the Indenture.. According to
Appellants, i1f each article of the Indenture ig readr
independently as intended, all guarantees éffered by subsiaiary
guarantors are equivalent. o

In regponse, Appellees contend that the Bankruptcy Court
correctly recognized that the terms of the Indenture subordinated
the repayment of the indenture guarantees to two subsequent
guarantees. Appellees also contend that New York law requires
the Indenture to be construed as a whole, and that extrinsic
evidence is permissibie to supply context to the Indenture.
IT. Standard of Review

The Court has jurisdiction to hear appeals from the
Bankruptcy Court pursuant to 28 U.S.C. §l58({a). The Court
reviews the Bankruptcy Court’s findings of fact under a “clearly
erroneous” standard, and reviews its legal conclusions de novo.

See Am. Flint Glags Workersg Union v. Anchor Regolution Corp., 197




F.3d 76, 80 (3d Cir. 1999). 1In reviewing mixed questions of law
and fact, the Court accepts the Bankruptcy Court’s findings of
*historical or narrative facts unless clearly errconeocus, but
exercige[s] ‘plenary review of the trial court’s choice and
interpretation of legal precepts and itg application of those

precepts to the historical facts.’” Mellon Bank, N.A. v. Metro

Communications, Inc., 945 F.2d €35, 642 (3d Cir. 1991) (gquoting

Univergal Mineral, Inc. v. C.A. Hughes & Co., 669 F.2d 98, 101-02

(3d Cir. 1981)). The appellate respconsibilities Qf the district
court are exercised in the context of the appellate jurisdiction
exerciged by the Third Circuit, which réviews the Bankruptcy

Court decision on a de novo basgig in-the first instance. Baroda

Hiss Inv., Inc. v. Telegroup Inc., 281 F.3d 133, 136 (3d Cir.

2002) .
IIT. Discussion

The partieg do not dispute that Kaiser Aluminum
Corporation’s (“Kaiser”) obligations under the 1993 Indenture are
subordinated to the 1994 and 1996 Notes. With respect to the
obligations of the Subsidiary Guarantors, the parties also do not
dispute that the Guarantees of the 1993 Indenture are
subordinated only to the “Senior Indebtedness” of each Subsidiary
Guarantor. Thus, holders of the 1593 Guarantees are not entitled
to direct or indirect payment until the holders of Senior

Indebtedness are repaid. This appeal presents the Court with two



isgues: (1) whether extrinsic evidence should be considered in
interpreting the 1993 Indenture, and (2) whether the 1994 and
1996 Notes are Senior Indebtedness of the Subsidiary Guarantors
such that the 1993 Guarantees are subordinated to the 1994 and
1996 Guarantees.

Reviewing the decision of the Bankruptcy Court in light of
the applicable standard of review and the governing legal
principles, the Court concludes that the Bankruptcy Court did not
err in its interpretation of the 1993 Indenture and did not err
in congidering extrinsic évidence to reach ﬁhaﬁ interpretation.
Under New York law, courts lock to the pléin and ofainary meaning
of contract language, while‘“giving due consideration to ‘the
surrounding circumstances |and] apparent purpose which the

parties sought to accomplish.’” Terwilliger v. Terwilliger, 206

F.3d 240, 245 (2d Cir. 2000) ({(guoting William C. Atwater & Co. v.

Panama R. Co., 159 N.E. 418, 419 (N.Y. 1927). The Bankruptcy

Court correctly acknowledged the applicable law and went on to
corfectly apply that law by considering extrinsic evidence for
the purposes of providing context to the documents and explaining
the circumstances surrounding the documents. (D.I. 8008 in Bank.
Case No. 02-10429-JFK at 15). As the Bankruptcy Court
emphasized, its conclusion regarding the meaning of the Indenture

was first and foremost based upon the plain language of the

document. (Id. at 12 (“Reading the Indenture as a whole, it 1is



abundantly clear that the hybrid financial structure or
gubordinated treatment of the Subordinated Notes at the parent
level and pari passu treatment of the Subordinated Guarantees at
the Subsgidiary Guarantor level as suggested by LDTC was not

created by the Indenture.”) (emphasis added). To the extent

that Bankruptcy Court considered the extrinsic evidence to
bolster its interpretation of the Indenture, it did so only as a

gsecondary consideration. (Id. at 23 “Although based on the

documents alone the court finds that it is clear that the

Debtors’ view of the structure of the transactions and of what
constitutes Senior Indebtedness is correcf, the evidence adduced
at trial of the surrounding circumstances supports Debtors’
position as well.”) (emphasis added). Accordingly, the Court
cannot conclude that the Bankruptcy Court’s decigion to admit
extrinsic evidence in these circumstances was erroneoué.

As for the Bankruptcy Court’s conclusion thét the 1993
Guaranteeg are subordinated to the 1994 and 1996 Guarantees, the
Court likewise concludes that the Bankruptcy Court’s decision was
not erroneous. In reaching this concluéion, the Bankruptcy Court
correctly determined that the 1994 and 1996 Notes are Senior
Indebtedness of the Subsidiary Guarantors as that term ig defined
in the 1993 Indenture. The Bankruptcy Court provided a thorough
analysis of thé operative provisions of the 1393 Indenture and

the Court agrees with and adopts its analysis.



IV. Conclusion

For the reasons discussed, the Court will affirm the
Bankruptcy Court’s December 22, 2005 Memorandum Opiniocn and
Order.

An appropriate Order will be entered.
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FINAL ORDER

At Wilmington, this Jl_ day of January 2008, for the reasons
set forth in the Memorandum Opinicon issued this date;

IT IS HEREBY ORDERED that the Bankruptcy Court’'s December
22, 2005 Memorandum Opinicon and Order Overruling Objection to
Plan Confirmation by Law Debenture Trust Company of New York and
by Liverpool Limited Partnership (D.I. 8008 and 8009 in

Bankruptcy Case No. 02-104429-JKF) are AFFIRMED.
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