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This is an appeal from an adversary proceeding before the Bankruptcy Court.
The Complaint, filed by 275 former debenture holders' of Genesis Health Ventures
(“Genesis”), alleges that Genesis and co-defendants Goldman, Sachs & Co.
(“Goldman”), Mellon Bank, N.A. (“Mellon”), Highland Capital Management (“Highland”)
and George P. Hager (“Hager”; collectively, “Defendants”) committed fraud or made
grossly negligent misrepresentations to Plaintiffs and to the Bankruptcy Court regarding
the value of Genesis during the period leading up to the confirmation of the
reorganization plan (the “Plan”) in Genesis’s bankruptcy case. (Docket Item ['D.1."] 9 at
A48-52.) Plaintiffs allege that those misrepresentations caused Goldman, Mellon, and
Highland to receive almost all of the equity in the reorganized company, while Plaintiffs
received almost nothing under the Plan. (/d. at A49-54, {{] 3-12.) The Bankruptcy
Court confirmed the Plan on October 2, 2001, based at least in part on the allegedly
fraudulent information. (/d. at A51.) Plaintiffs filed their Complaint on January 27,
20042 (D.l. 9 at A127), and Defendants moved to dismiss the Complaint for failure to
state a claim. In re Genesis Health Ventures, Inc., 324 B.R. 510, 513 (Bankr. D. Del.
2005). The Bankruptcy Court granted the Motion to Dismiss. /d. Before me now is

Plaintiffs’ appeal from that decision.

' The names of the 275 plaintiffs appear on the face of the Complaint. (D.I. 9 at
A42-A47.) They will be referred to here collectively as “Plaintiffs.”

2 Plaintiffs initially filed their Complaint in the Supreme Court for the State of New
York. (D.l. 9 at A34.) Defendants removed the case to the United States District Court
for the Southern District of New York, and then it was transferred to this court and
referred to the Bankruptcy Court. In re Genesis Health Ventures, Inc., 324 B.R. 510,
513 (Bankr. D. Del. 2005).



Jurisdiction is appropriate under 28 U.S.C. §158(a). For the reasons that follow,
the decision of the Bankruptcy Court will be affirmed-in-part, vacated-in-part, and
remanded for proceedings consistent with this opinion.

Il. BACKGROUND

The background of this case was set out in the opinion of the Bankruptcy Court
dismissing the Complaint, and will not be repeated here. In re Genesis, 324 B.R. at
513-15. However, in its recitation of the facts and its discussion of the merits of the
case, the Bankruptcy Court left out certain relevant allegations in the Complaint, which |
will briefly discuss here.

In the Complaint, Plaintiffs allege that Defendants “improperly decreased the
debtors’ EBITDA[®] by deducting a host of unsubstantiated and unwarranted items.” In
re Genesis, 324 B.R. at 514. In addition to their allegations of improper deductions
from Genesis’s EBITDA (D.l. 9 at A75-110, [{] 57-161), Plaintiffs also allege that they
did not discover that the improper deductions were made until after the Plan was
confirmed. Specifically, Plaintiffs claim that:

Subsequent to confirmation of the Plan, disturbing information was

disclosed, over a period of months, that cast into doubt, for the first time,

the veracity of the EBITDA data that had been used in support of the

Plan: a. In November of 2001, Genesis disclosed for the first time the

massive increases in insurance revenues that Liberty had taken, and

expensed, during the relevant valuation period. In its 10-K issued on

December 28, 2001, well after Plan confirmation, showed that reserves

had shot up by $23.7 million, doubling in a single year. b. In its 10-Q for

the first quarter of fiscal 2002, dated February 12, 2002, Genesis
disclosed that it had not lost the Mariner/APS business, because the

3 EBITDA is an acronym for “earnings before interest, taxes, depreciation, and
amortization,” In re Genesis, 324 B.R. at 513, and is used as a measure of financial
performance.



service agreement had been extended through 2002. This had happened

even though another company had actually acquired APS. c. Inits 10-Q

for the second quarter of fiscal 2002, dated May 15, 2002, Genesis

disclosed that its cost of goods sold in its pharmacy operations was 59.2%

of revenues, rather than 62.5% of revenues, the percentage used to

calculated the historical LTM* data used for valuation prusposes; and it

also disclosed for the first time that 10% of Manorcare revenues had been

excluded from income (and EBITDA) during the LTM period.
(D.I. 9 at A121, § 178.) Thus, Plaintiffs allege that this “red flag” was raised for the first
time after the plan was confirmed, and that they could not have raised these issues
during the confirmation process. (/d. at A122,9179.)
M. STANDARD OF REVIEW

On appeal, a clearly erroneous standard applies to the Bankruptcy Court’s
findings of fact, and a plenary review standard applies to its legal conclusions. See Am.
Flint Glass Workers Union v. Anchor Resolution Corp., 197 F.3d 76, 80 (3d Cir. 1999).
When reviewing mixed questions of law and fact, this court will accept the Bankruptcy
Court’s findings of “historical or narrative facts unless clearly erroneous, but [will]
exercise plenary review of the trial court’s choice and interpretation of legal precepts
and its application of those precepts to the historical facts.” Mellon Bank, N.A. v. Metro
Communications, Inc., 945 F.2d 635, 642 (3d Cir. 1991) (internal citations omitted).
IV. DISCUSSION

A. 11 U.S.C. § 1144

The Bankruptcy Court dismissed Plaintiffs claims against Genesis, the debtor, as

time barred under 11 U.S.C. § 1144. In re Genesis, 324 B.R. at 516-17. That statute

* LTM stands for “last twelve months,” and is a historical measuring period for
EBITDA. (See D.l. 9 at A51,96.)



states, in relevant part: “On request of a party in interest at any time before 180 days
after the date of the entry of the order of confirmation, and after notice and a hearing,
the court may revoke such order if and only if such order was procured by fraud.” The
180 day time limit is strictly construed, and is enforced even when the alleged fraud is
discovered outside the deadline. See In re Midstate Mortgage Investors, Inc., 105 Fed.
Appx. 420, 423 (3d Cir. 2004) (“Expiration of the limitations period bars a motion to set
aside the confirmation of a reorganization plan even if the fraud is not discovered until
the'period has passed.”) (quoting In re Orange Tree Assocs., Ltd., 961 F.2d 1445, 1447
(9th Cir. 1992)). While on its face, § 1144 appears to apply only to efforts to revoke a
confirmation order, courts have adopted a wider approach, and have applied the bar in
§ 1144 when the complaint in question appears “to do indirectly what [the plaintiffs] no
longer may do directly” because of that statutory bar. Hotel Corp. of the South v.
Rampart 920, Inc., 46 B.R. 758, 770-71 (E.D. La. 1985), affd, 781 F.2d 901 (5th Cir.
1986).

“While it is true that creditors may not attack confirmation orders by simply
characterizing their attempt as an independent cause of action, rather than a motion to
revoke the order, the 180 day deadline in Section 1144 does not act as a bar to truly
independent courses of action based on a debtor's wrongful conduct.” In re Coffee
Cupboard, Inc., 119 B.R. 14, 19 (E.D.N.Y. 1990) (internal citations omitted); see also In
re Emmer Bros. Co., 52 B.R. 385, 391 (D. Minn. 1985) (“creditors may not attack
confirmation orders by simply characterizing the attempt as an independent cause of

action rather than a motion to revoke the order”). A claim is not independent where it is



simply “an attempt to ‘redivide the pie’ by a disgruntled participant in the Plan.” In re
Coffee Cupboard, 119 B.R. at 19. An independent cause of action can be maintained,
however, “at least where the alleged fraud could not have been asserted in the
bankruptcy proceedings, the underlying factual claims were not actually adjudicated,
and the relief sought would not upset the confirmed plan of arrangement.” /d. (quoting
Matter of Newport Harbor Associates, 589 F.2d 20, 24 (1st Cir. 1978)).

Here, the Bankruptcy Court did not commit error when it found that to award

[

money damages against Genesis would be to “redivide the pie’, to upset the confirmed
plan, and to negatively affect innocent parties and creditors”. In re Genesis, 324 B.R. at
517. Accordingly, that portion of the Bankruptcy Court's decision regarding claims
against Genesis will be affirmed. However, the Bankruptcy Court did not address
whether the time bar of § 1144 should also apply to bar claims against Goldman,
Mellon, Highland, and Hager. Therefore, | remand for a determination of whether that
provision applies to the claims against those Defendants.

B. Res Judicata and Collateral Estoppel

In ruling on a Motion to Dismiss, a court must “accept as true all material
allegations in the complaint, and it must construe the complaint in favor of the plaintiff.”
See Trump Hotels & Casino Resorts, Inc. v. Mirage Resorts, Inc., 140 F.3d 478, 483
(3d Cir. 1998). “A complaint should be dismissed only if, after accepting as true ali of
the facts alleged in the complaint, and drawing all reasonable inferences in the

plaintiff's favor, no relief could be granted under any set of facts consistent with the

allegations of the complaint.” /d.



Here, the Bankruptcy Court dismissed the complaint against Goldman, Mellon,
Highland, and Hager on the grounds of res judicata and collateral estoppel, finding that
the Plaintiffs “raised many of the issues reflected in the complaint, including various
EBITDA assumptions and adjustments” during the Plan confirmation hearings. In re
Genesis, 324 B.R. at 520. The Court held that the claims asserted in the Complaint
were “so close to the claim actually litigated at confirmation” that they should have been
brought in that forum, and that the Complaint simply tried to “add additional factual
bases to the allegation that the debtor was misvalued.” Id. at 523-24. Furthermore, the
Court stated that

[T]he plaintiffs do not contend that the defendants’ wrongfully concealed

material facts from them prior to confirmation. Rather, the plaintiffs

contend that the documents produced by the defendants prior to

confirmation were too voluminous to review adequately, that there was

insufficient time to review the materials thoroughly, and that the materials

were not reviewed to ferret out fraud, because the prospect that fraud had

been committed in connection with management assumptions and

adjustments to EBITDA was not yet apparent.

In re Genesis, 324 B.R. at 526.

However, in ruling that Plaintiffs’ claims are barred by res judicata and collateral
estoppel, the Bankruptcy Court did not appear to take into account all of the allegations
in the Complaint, particularly the allegation that, “subsequent to the confirmation of the
Plan, disturbing information was disclosed ... that cast into doubt, for the first time, the
veracity of the EBITDA data that had been used in support of the Plan[,]” (D.l. 9 at
A121, 91 178; see also supra at 2-3), and related allegations (see D.I. 8 at 19-20; D.I. 19
at 13-14). The Bankruptcy Court never acknowledged Plaintiffs allegation that

information about the fraud was concealed until after the Plan was confirmed. Thus,



the Bankruptcy Court did not “accept as true all material allegations in the complaint,”
when it ruled on the motion to dismiss. The Bankruptcy Court’s ruling therefore must
be vacated and the case remanded for the Bankruptcy Court to consider the motion to
dismiss in light of all of the allegations in the Complaint.®

C. Other Grounds

Defendants Goldman, Highland, and Mellon urge that, in addition to the grounds
relied on by the Bankruptcy Court, the decision of the Bankruptcy Court can be affirmed
on various other grounds, including failure to plead with specificity and the Defendants’
lack of any duty to Plaintiffs. (See D.l. 16, 17, 18.) However, | decline to address those
arguments for the first time on appeal.
V. CONCLUSION

Accordingly, the decision of the Bankruptcy Court that Plaintiffs’ claims against
Genesis are barred by 11 U.S.C. § 1144 will be affirmed. However, the Bankruptcy
Court’s decision that the claims against the other creditors are barred by res judicata
and collateral estoppel will be vacated, and this case will be remanded for further
proceedings consistent with this opinion, including consideration of whether § 1144 bars

relief against all Defendants.

°| emphasize that | imply nothing about the merits of the Plaintiffs’ allegations
and their ultimate disposition.
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For the reasons set forth in the Memorandum Opinion of today’s date in this
matter,

IT IS HEREBY ORDERED that the decision of the Bankruptcy Court that
Plaintiffs’ claims against Genesis are barred by 11 U.S.C. § 1144 is AFFIRMED.
However, the Bankruptcy Court's decision that the claims against the other creditors are
barred by res judicata and collateral estoppel is VACATED, and this case is
REMANDED for further proceedings consistent with this opinion, including

consideration of whether § 1144 bars relief against all Defendants.
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UNITED STATES DISTRCT JUDGE
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