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Farnan, District Judge.

Pendi ng before the Court is a Petition Under 28 U. S. C
8§ 2254 For Wit O Habeas Corpus By A Person In State Custody
(the “Petition”) (D.I. 2) filed by Petitioner, Roger N. Cobb.
For the reasons set forth below, the Petition will be dism ssed
and the Wit of Habeas Corpus wll be denied.

BACKGROUND

In January 1990, a Del aware Superior Court jury convicted
Petitioner of cocaine trafficking, possession with intent to
del i ver cocai ne, possession of marijuana, possession of drug
par aphernalia, nmaintaining a vehicle for keeping controlled
subst ances, and second degree conspiracy. The jury acquitted
Petitioner of the racketeering charge against him Ganting the
State’s notion to treat Petitioner as a habitual offender under
11 Del. Code Ann. 8 4214(b), the superior court sentenced
Petitioner to life inprisonment wthout parole.

On direct appeal, Petitioner was permtted to waive counsel
and proceed pro se. However, the Delaware Suprene Court |ater
di sm ssed Petitioner’s direct appeal for failure to prosecute.

Cobb v. State, No. 251, 1990 (Del. Oct. 15, 1991).

On February 20, 1992, Petitioner filed a notion for state
post-conviction relief in the Delaware Superior Court. On
Cct ober 29, 1993, the superior court denied Petitioner’s notion,

and Petitioner appealed. On appeal, the Del aware Suprene Court



affirmed the superior court’s decision. Cobb v. State, No. 425,

1993 (Del. Jul. 11, 1994).

In January 1995, Petitioner filed a second notion for state
post-conviction relief in the superior court. On August 21,
1995, the superior court denied the notion, and Petitioner
appeal ed. On appeal, the Del aware Suprene Court affirmed the

superior court’s decision. Cobb v. State, No. 362, 1995 (Del.

Jan. 10, 1996).

On February 26, 1998, Petitioner filed a third notion for
state post-conviction relief in the Del aware Superior Court. On
January 13, 1999, the superior court denied Petitioner’ s request
for relief. Petitioner did not appeal the superior court’s
deci si on.

I n seeking federal habeas relief, Petitioner raises six
claims. Specifically, Petitioner contends that (1) trial counsel
was i neffective, because he did not challenge the state’s notion
to declare Petitioner a habitual offender; (2) the probable cause
sheet provided insufficient evidence to support the police’s
search warrant; (3) the search warrant was defective because it
was overbroad; (4) the search warrant was defective because it
failed to describe the statutes that Petitioner allegedly
violated; (5) the trial court erred in failing to sever
Petitioner’s racketeering charge fromthe remaining charges
against him and (6) trial and appellate counsel were ineffective
for failing to press Petitioner’s position that the racketeering

3



charge shoul d have been severed fromthe renmai ning charges. The
State has filed an Answer to the Petition, and therefore, this
matter is ripe for the Court’s review
DI SCUSSI ON

Before turning to the nerits of Petitioner’s clains, the
Court nust determne, as a threshold matter, whether the Petition
is time barred under the Antiterrorismand Effective Death
Penalty Act of 1996 (“AEDPA’). Effective April 24, 1996, the
AEDPA anended 28 U. S.C. 8 2254 to inpose a one year limtations
period on the filing of federal habeas petitions. In pertinent
part, Section 8 2244(d) provides:

(d)(1)A 1-year period of limtations shall apply to an

application for a wit of habeas corpus by a person in

custody pursuant to the judgnent of a State court. The

[imtations period shall run fromthe | atest of --

(A) the date on which the judgnent becane final by the

conclusion of direct review or the expiration of the

time for seeking such review

(2) The tinme during which a properly filed application

for State post-conviction or other collateral review

wWith respect to the pertinent judgnment or claimis

pendi ng shall not be counted toward any period of

[imtations under this subsection.
28 U . S.C. 8§ 2244(d).

I n applying Section 2244(d), the Court of Appeals for the
Third Grcuit concluded that, if a prisoner’s conviction becane
final prior to the enactnent of the AEDPA, a court may not

dismss as untinely a Section 2254 Petition filed on or before

April 23, 1997. Burns v. Mrton, 134 F.3d 109, 111 (3d G




1998). Essentially, this rule gave prisoners whose convictions
becane final prior to the enactnent of the AEDPA, “one full year
with notice” to file their petitions. |d. at 112. Petitions
filed after the one-year grace period; however, are subject to
dism ssal for failure to adhere to the timng limtations inposed

by the AEDPA. United States v. MNair, 1999 W. 281308 (E.D. Pa.

May 3, 1999). As the Third Grcuit recognized in United States

v. Duffus, “the effect of [the rule enunciated in] Burns v.
Morton was to make . . . all other convictions in this circuit
otherwi se final before the effective date of the AEDPA, April 24,
1996, final on that day for purposes of calculating the one year
limtations period.” 174 F.3d 333, 335 (3d Gr. 1999).

In the context of a Section 2254 petition, the Third Grcuit
has concl uded that a judgnent becones “final” on the later of two
dates: (1) the date on which the United States Suprenme Court
affirnms the conviction and sentence on the nerits or denies a
tinmely petition for certiori review, or (2) the date on which the
time for filing a tinely petition for certiori review expires.

Kapral v. United States, 166 F.3d 565, 577 (3d Gr. 1999). 1In

this case, Petitioner’s direct appeal was dism ssed on Cctober

15, 1991. Petitioner did not seek certiori review of the

Del aware Suprenme Court’s dism ssal, and therefore, for purposes
of applying the AEDPA |imtations period, Petitioner’s conviction
woul d have becone final in January 1992, ninety days fromthe

date of the Del aware Suprene Court’s dismssal. 1d. at 575.



Because Petitioner’s conviction becane final before the enactnent
of the AEDPA on April 24, 1996, Petitioner was required to file
his federal habeas petition no later than April 23, 1997.

For purposes of applying the AEDPA s statute of |[imtations,
the Third Circuit has held that a pro se prisoner’s petitionis
deened filed “the nmoment it is delivered to the prison officials
for mailing to the district court.” Burns, 134 F.3d at 113.
Petitioner does not indicate the date on which the Petition was
delivered to prison authorities for mailing. However, absent

proof of mailing, this Court has treated the date on the petition

as the date of filing. See e.qg. Fennell v. Snyder, Cv. Act. No.
99-289-SLR, order at 4(D. Del. Feb. 8, 2000) (citing Mrphy v.
Snyder, Cv. Act. No. 98-415-JJF at 4 (D. Del. Mar. 8, 1999)).

In this case, the Petition is dated July 17, 2000. Because
the Petition is deened filed nore than three years after the
April, 23, 1997 filing deadline, the Court concludes that the
Petition is time barred under Section 2244(d), unless the statute
of limtations has been tolled pursuant to 28 U S.C. 82244(d)(2).

Pursuant to 28 U S.C. § 2244(d)(2), the one year statute of
limtations inposed by 28 U S.C. § 2244(d)(1) is tolled during
t he pendency of a properly filed application for state post-
conviction or other collateral reviewwith respect to the
pertinent judgnent or claim However, if the one year
limtations period has already expired, the tolling provision

cannot revive it. See Smth v. MG nnis, 208 F.3d 13, 17 (2d




Cr. 2000); Jones v. Snyder, Cv. Act. No. 00-179-JJF, nmem op.

at 5 (D. Del. Jan. 28, 2000) (citing Rashid v. Khulmann, 991 F

Supp. 254, 259 (S.D.N. Y. 1998)).

In this case, Petitioner filed three post-conviction notions
in the state courts. Two of the three notions were decided prior
to the enactnment of the AEDPA, and therefore, they have no i npact
on the limtations period. Petitioner’s third post-conviction
motion was filed in February 1998 and deni ed on January 13, 1999.
Because Petitioner’s third post-conviction notion was filed well
after the expiration of the one year limtations period, the
nmotion could not toll the Ilimtations period. Thus, the Court
concludes that the Petition is tinme barred under Section 2244(d).

Accordingly, the Court will dismss the Petition as untinely.

CONCLUSI ON
For the reasons discussed, the Petition Under 28 U S.C
8§ 2254 For Wit O Habeas Corpus By A Person In State Custody
filed by Petitioner, Roger N. Cobb, will be dism ssed and the
Wit of Habeas Corpus will be deni ed.

An appropriate Oder will be entered.



