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| NTRODUCTI ON

Before the Court is a notion to dismss with prejudice
filed by Defendants AstraZeneca Pharnmaceuticals LP and Zeneca,
Inc. (collectively, “Defendants”). This matter involves a
putative class action asserting that Defendants engaged in
deceptive business practices by orchestrating a m sl eadi ng
mar ket i ng canpai gn with respect to the prescription drug Nexium

Based on the factual deficiencies in Plaintiffs’
anended conpl ai nt concerning the relationship between Def endants’
al l eged m srepresentations and Plaintiffs’ purchase of Nexium
the Court will grant Defendants’ notion to dismss. The Court
further concludes, however, that dism ssal with prejudice is not
warrant ed under the circunstances and will allow Plaintiffs |eave

to anmend to cure these deficiencies.

1. BACKGROUND
A. Fact ual Backgr ound
1. Parties

As this case involves several different plaintiffs from
various jurisdictions, thereby inplicating choice of |aw issues,
a brief recitation of the relevant parties’ backgrounds is
hel pful to the Court’s anal ysis.

* Pennsyl vani a Enpl oyee Benefit Trust Fund (" PEBTF”)

is a | abor managenent trust which provides healthcare benefits,



i ncl udi ng prescription drug coverage, to approximately 70, 000
participants and beneficiaries. (Am Conpl. ¥ 16.) |Its nenbers
are located in Pennsyl vania and Del aware, anong several other
states. (ld.) PEBTF is organized under the |l aws of the
Commonweal th of Pennsylvania. (1d.)

* AFSCME District Council 47 Health & Wl fare Fund
(“AFSCME”) is a welfare benefit plan organized under Pennsyl vani a
law. (ld. T 18.) |Its nenbers include roughly 4,000 active city
enpl oyees and 700 retirees, and it serves to pay a portion of the
purchase price for prescription drugs, including Nexium for its
participants. (1d.)

* Victoria Scofield (“Scofield”) is a resident of
Pennsyl vani a who made co-paynments for Nexium during the
applicable class period. (1d. ¥ 20.)

e Joseph Macken (“Macken”) is an individual residing
in New York who purchased Nexium for personal consunption during
the applicable class period. (1d. § 19.)

 Linda A. Watters (“Watters”) is the Comm ssioner
of Financial and Insurance Services for the State of M chigan and
serves as Rehabilitator of The Wellness Plan, a third party payor

(the “Wellness Plan”). (Id. § 17.)' Watters’ role is to collect

! Watters al so served as the Liquidator of M chigan
Heal t h Mai nt enance Organi zation Plans, Inc., fornerly known as
Omicare Health Plan, Inc. (“Omicare”), which was an ori gi nal
plaintiff in this action. (1d.) On April 19, 2010, a voluntary
notice of dismssal was filed wwth respect to Watters in her
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and |iquidate the assets and liabilities of the Wllness Plan.
(1Ld.)?

» Defendants Zeneca, Inc. and AstraZeneca
Phar maceuticals LP are organi zed under the laws of the state of
Del aware. (1d. 91 26, 27.) Defendants maintain research and
manufacturing facilities throughout the United States. (1d. 1
29.)

2. Facts

Def endants produced and sold the drug Pril osec, which
is known as a proton punp inhibitor (“PPI”) used to treat
gastroesophegal reflux disease (“CGERD’) and erosive esophagitis
(“EE"). (1d. 11 32-35.) These conditions are conmmonly
associated wth acid reflux disease and heartburn. (1d.)

Def endant s engaged in substantial marketing of Pril osec,

capacity as Liquidator of Omicare.

2 The followi ng additional parties were originally
Plaintiffs to this action: (1) Wsconsin Ctizen Action, a
nonprofit corporation |ocated in Wsconsin; (2) United Senior
Action of Indiana, a nonprofit organization |located in I|Indiana
whose nenbers purchased Nexium (3) North Carolina Fair Share, a
nonprofit corporation located in North Carolina whose nenbers
pur chased Nexium (4) Janet McCGorty, a resident of Nevada who
purchased Nexi um for personal use; and (5) Richard Ti kkuri, a
W sconsin resident who purchased Nexium for personal use. (Id.
19 17, 21-25.) On April 5, 2010, a voluntary notice of dism ssal
was filed pursuant to Fed. R Cv. P. 41(a)(1)(A) (1) with respect
to Wsconsin GCtizen Action, United Senior Action of I|Indiana, and
North Carolina Fair Share. Simlarly, notices of dismssal were
filed with respect to Janet McCGorty and Richard Ti kkuri on Apri
27, 2010, and April 29, 2010, respectively. Therefore, the
clainms of these Plaintiffs are not addressed in this Menorandum
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resulting in it being known colloquially as the “purple pill” and
generating sales of approxinmately $6 billion in 2000. (ld. 91
40-44.) The patent for Prilosec was set to expire in 2001, at
whi ch point it could be sold in its generic form (known as
oneprazole). (ld. 9 40.)® According to Plaintiffs, in response
to this expiring patent for Prilosec, Defendants devel oped Nexi um
for the purpose of converting its market share fromPrilosec to
Nexium (1d. 1 45-47.)

On February 14, 2001, Defendants obtai ned approval from
t he Food and Drug Adm nistration (“FDA”) for final |abeling of
Nexium for treatnment of EE and GERD. (1d. f 11.) Defendants
engaged in extensive studies conparing Prilosec and Nexiumin the
period leading up to its FDA approval. One published clinical
study used to obtain FDA approval of Nexium conpared both 20ng
and 40ng doses of Nexiumto the approved 20 ng dose of Pril osec.
(Id. 91 71-76.) The data fromthis study showed that 40ng of
Nexi um had a statistically significant healing rate over 20ng of
oneprazole (i.e., Prilosec). (ld.) The FDA |ater determ ned
t hat Nexi um shoul d be approved at recommended dosages of 20ngy or
40ng once daily, for four to eight weeks, for the healing of EE
and at 20nmg for healing of both EE and synptomatic GERD. (1d. 11

79-83.) Plaintiffs position is that this distinction is

8 Oneprazole is the chem cal nane of the conmpound which
makes up Prilosec and is also the generic nane of the drug.

- 5 -



illusory since the differing dosages would not affect nost
patients, such that Nexium in fact, provides no real benefits
over Prilosec. (ld. 1Y 73-77.) 1In other words, Plaintiffs

all ege that Nexiumnerely constitutes Prilosec “repackaged” in a
slightly altered chemcal form*

Def endants engaged in a | arge-scal e marketi ng canpai gn
whi ch included both physician-directed marketing (“PD Marketing”)
and direct-to-consuner advertising (“DTC Advertising”), in order
to boost the sal es of Nexium over the conparabl e product of
Prilosec. (1d. 1Y 84-88.) Plaintiff’'s theory is that since
Def endants knew t hat Nexi um was not nore effective than Pril osec

on the whole, their m sl eadi ng adverti si ng campai gn cost

4 Plaintiffs explain the simlarities between Pril osec
and Nexium as foll ows:

Prilosec (i.e., oneprazol e) contains equal proportions of
two “mrror inmage” isomers called enantioners. Based on
a systemof napping and prioritizing the configuration of
chem cal conpounds, the different chem cal groupings in
enantioners are priority-ordered in either a clockw se of
counter-clockw se direction. Those ordered cl ockw se are
called “R-enantioners” (from the Latin, “rectus,” or
right) and t hose ordered counter-cl ockwi se are called “S-
enantioners” (fromthe Latin “sinister,” or left). A 20
mg dose of Prilosec is really 10ng dose of the S-
enanti oner and a 10ng dose of the R-enantioner. However,
in humans, the S-enantiomer is nore active than the R
enantioner, in part due to its better netabolization.
Thus, when faced with the expiration of its patent on
Prilosec, Astrazeneca patented as a “new chem cal
conmpound the S-enantioner of oneprazol e under the nanme
esoneprazol e. Nexiumis sinply Prilosec without the | ess
active R-enantioner.

(1d. 1 74.)



i ndi vi dual consuners and third party payors billions in
unnecessary drug expenditures by inducing buyers of Nexium such
as Plaintiffs, to purchase Nexi um when the | ess-expensive, but
equal | y-effective, alternative of oneprazole/Prilosec was readily
avai |l abl e.

B. Procedural History

On February 11, 2005, PEBTF filed a putative cl ass
action alleging that Defendants deceptive marketing of Nexium
caused consuner injury. On April 5, 2005, and April 14, 2005,
Watters and Macken, respectively, filed conplaints mrroring the
substantive allegations contained in PEBTF s conplaint. On My
27, 2005, PEBTF, Watters, and Macken filed a consolidated class
action conplaint on behalf of an alleged nati onw de cl ass of
consuners and third party payors that purchased or paid for
Nexi um

On July 21, 2005, Defendants noved to dismss PEBTF
Watters and Macken' s consolidated conplaint on the grounds that
the clains were preenpted by federal |aw and barred by state | aw,
plaintiffs | acked standing under Article Ill, and failed to
satisfy Fed. R Cv. P. 9(b). On Novenber 8, 2005, Judge
Robi nson granted Defendants’ notion to dism ss on preenption
grounds and because the clains were exenpted under the Del aware
Consuner Fraud Act. The Third Circuit affirmed Judge Robinson’s

deci sion, but after granting a petition for certiorari, the



Suprenme Court remanded the case in light of its decision in Weth
v. Levine, --- US ----, 129 S. C. 1187 (2009). On My 5,
2009, the Third Crcuit remanded the case for further proceedings

“consistent wwth Weth v. Levine.” On May 27, 2009, the case was

reassigned to this Court sitting by designation.

On July 16, 2009, this Court entered Pretrial Oder No.
2. Pursuant to this Oder, Plaintiffs filed an anmended
consol i dated cl ass action conplaint (the “Amended Conplaint”) on
August 14, 2009. The Amended Conpl aint asserts four causes of
action: (1) violation of the Del aware Consuner Fraud Act
(“DCFA”); (2) violations of the consunmer protection statutes of
the 50 states; (3) unjust enrichnent; and (4) negligent
m srepresentation. On Septenber 15, 2009, Defendants filed a
nmotion to dism ss the Amended Conplaint with prejudi ce pursuant
to Fed. R Cv. 12(b)(6). The Court held a hearing on the notion

to dismss on January 14, 2010.

[11. DI SCUSSI ON

In order to address the issues raised in Defendants’
nmotion to dismss, the Court nust first resolve the choice of |aw
question to determ ne the applicable | aw rel evant to each
Plaintiff’s claims. Second, the Court will address Defendants
asserted deficiencies wwth respect to the Anended Conplaint in

order to determ ne whether Fed. R Gv. P. 12(b)(6) requires



dismssal. Finally, the Court wll determ ne whether dism ssal
with prejudice is warranted based on the procedural posture of
t he case.

A. Choi ce of Law

The parties dispute the appropriate law to be applied
to each of the clains asserted in the Amended Conpl aint.
Def endants’ position is that the | aw of the home states of the
respective nanmed Plaintiffs should apply, whereas Plaintiffs
contend that Del aware | aw should control

1. Del awar e Choi ce of Law Process

When jurisdiction is based upon diversity of
citizenship, a district court nust apply the forumstate s choice

of | aw rul es. Kaneff v. Del. Title Loans, Inc., 587 F.3d 616,

621 (3d Gr. 2009) (citing Berg Chilling Sys., Inc. v. Hul

Corp., 435 F.3d 455, 462 (3d Cr. 2006)). As this case was
comenced in Del aware, the Court wll apply Del aware’s choi ce of
| aw rul es.

Del aware’ s choi ce of |aw approach entails a two-pronged
inquiry. First, it is necessary to conpare the |laws of the
conpeting jurisdictions to determ ne whether the |aws actually
conflict on a relevant point. Wile no reported Del aware cases
establish that an actual conflict nust exist, the Third Crcuit,
as well as other federal and state courts wthin Del aware, have

concl uded that Delaware’s choice of law rules require that an



actual conflict exist prior to engaging in a conplete conflict of

| aws analysis. See In re Tel egl obe Commt’ ns Corp., 493 F. 3d 345,

358 (3d CGr. 2007) (noting the absence of controlling precedent
on this point but predicting that “Del aware would follow the
practice of the federal system and nost states, and decide a
choi ce-of -l aw di spute only when the proffered | egal regines

actually conflict on a relevant point”); Underhill Inv. Corp. V.

Fi xed I ncone Di scount Advisory Co., 319 F. App’ x 137, 140-41 (3d

Cir. 2009) (non-precedential opinion) (applying Delaware choice
of law rules and noting that where the laws of the two
jurisdictions would produce an identical result, a “fal se
conflict” exists and a court should eschew a conflict analysis);

Pig Inp. Co., Inc. v. Mddle States Holding Co., 943 F. Supp.

392, 396 (D. Del. 1996) (Robinson, J.) (finding that where the
| aws of the relevant foruns do not conflict, the court need not

undergo a choice of |aw analysis) (citing Lucker Mg. v. Hone

Ins. Co., 23 F.3d 808, 813 (3d Cir. 1994)); Geat Am

Ooportunities, Inc. v. Cherrydal e Fundrai sing, LLC, No. 3718,

2010 W 338219, at *8 (Del. Ch. Jan. 29, 2010) (“Accordingly,
because the laws of the several interested states relevant to the
issues in this case all would produce the sanme decision no matter
which state’s lawis applied, there is no real conflict and a

choice of |aw anal ysis would be superfluous.”); Parlin v. Dyncorp

Intern., Inc., No. 08-01-136, 2009 W. 3636756, at *3 n. 16 (Del.




Super. C. Sept. 30, 2009) (citing Berg for the proposition that
where a “false” conflict exists, a choice of law analysis is

unnecessary); Lagrone v. Am Mrtell Corp., No. 04-10-1162008, W

4152677, at *5 (Del. Super. C. Sept. 4, 2008) (sane); Kronenberg

v. Katz, No. 19964, 2004 W. 5366649, at *16 (Del. Ch. My 19,
2004) (“Where the choice of |law would not influence the outcone,

the court may avoid naking a choice.”); ABB Flakt, Inc. v. Nat’l|

Union Fire Ins. Co. of Pittsburgh, P. A, No. 94-11-024, 1998 W

437137, at *5 (Del. Super. C. June 10, 1998) (“Wen a choice of
| aw anal ysi s does not inpact the outcone of the court’s decision,
no choice of | aw analysis need be made.”), aff’'d, 731 A 2d 811
(Del. 1999). Wth this guidance in m nd, the Court concl udes
that the first step in applying Delaware’s choice of |aw rules
requi res an exam nation of the conpeting | aws proposed by the
parties to determ ne whether an actual conflict exists.

Second, if it is determned that an actual conflict
exi sts, Del aware enpl oys the “nost significant rel ationship”
test, as set forth in the Restatenent (Second) of Conflict of
Laws (the “Restatenent”), in order to determ ne which | aw should

apply. Travelers Indemmity Co. v. Lake, 594 A 2d 38, 47 (Del.

1991) (adopting the nost significant relationship test); see

David B. Lilly Co., Inc. v. Fisher, 18 F.3d 1112, 1117 (3d Cr

1994); Inre WR Gace & Co., 418 B.R 511, 518-19 (D. Del.

2009); Corning Inc. v. SRU Biosystens, LLC, 292 F. Supp. 2d 583,

584 (D. Del. 2003) (“Delaware courts apply the nost significant

relationship test.”) (citation omtted). |In the instant case,
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the nost significant relationship test inplicates three sections
of the Restatenent - 8 6, § 145, and § 148.

First, 8 6 provides the general principles underlying
the Restatenent’s choice of |aw approach. Section 6 states:

(1) Acourt, subject to constitutional restrictions, wll
follow a statutory directive of its own state on choice
of | aw.

(2) When there is no such directive, the factors rel evant
to the choice of the applicable rule of I|aw include

(a) the needs of the interstate and international
syst ens,

(b) the relevant policies of the forum

(c) the relevant policies of other interested
states and the relative interests of those states
in the determnation of the particular issue,

(d) the protection of justified expectations,

(e) the basic policies underlying the particul ar
field of |aw,

(f) certainty, predictability and uniformty of
result, and

(g) ease in the determnation and application of
the law to be applied.

Restatenent 8 6. These general principles formthe foundation of
the nost significant relationship test.

Second, 8 145 provides the general framework of the
nost significant relationship test with respect to tort actions.
Section 145 provides:

(1) The rights and liabilities of the parties wth
respect to an issue in tort are determ ned by the |ocal
| aw of the state which, with respect to that issue, has
the nost significant relationship to the occurrence and
the parties under the principles stated in § 6.

(2) Contacts to be taken into account in applying the

principles of 8 6 to determne the | aw applicable to an
i ssue i ncl ude:



(a) the place where the injury occurred,
(b) the place where the conduct causing the injury

occurred,

(c) the domcil, residence, nationality, place of
i ncorporation and pl ace of business of the parties,
and

(d) the place where the relationship, if any,
bet ween the parties is centered.

These contacts are to be evaluated according to their
relative inportance with respect to the particul ar issue.

Id. 8 145. The commentary to § 145 states that “[t]he rule of
this Section states a principle applicable to all torts and to
all issues in tort and, as a result, is cast in terns of great
generality.” 1d. cnt. a. Notably, 8 145 expressly incorporates
the general principles of 8 6 in determning the forumwth the
nost significant relationship for tort actions.

Third, 8 148 recasts the rule set forth in § 145 with
greater precision with respect to fraud or m srepresentation
clains. In other words, 8 148 provides a nore specific
application of the general approach enunciated in 8 145 where
fraud or m srepresentation is at issue. See id. 8§ 145 cnt. a.
(noting that 8 148 is designed to address a particular tort with
greater precision). “For cases involving fraud or
m srepresentation clains, Section 148 of the Restatenent (Second)
of Conflicts lists contacts that are relevant to a choice of |aw

determ nation.” Chase Manhattan Mortg. Corp. v. Advanta Corp.

No. 01-507, 2005 W. 2234608, at *12 (D. Del. Sept. 8, 2005)

(citing Brown v. SAP Am, Inc., No. 98-507, 1999 W 803888, at *6




(D. Del. Sept. 13, 1999)); see Inre Oion Refining Corp., 341

B.R 476, 484 (Bankr. D. Del. 2006) (“Section 148 of the
Rest at enent governs the choice of law for torts alleging fraud
and m srepresentation.”).

Section 148 of the Restatenent is structured with two
alternative subparts. The first subpart, 8 148(1), provides that
where the plaintiff’s action in reliance occurred in the sane
state where the fal se representati on was nade, that state' s | aw
controls. Restatenent 8 148. The second subpart, § 148(2),
provi des that where the plaintiff’s reliance occurred in a state
ot her than where the fal se representation occurred, the court
shoul d consider six factors to determ ne which state has the
“nost significant relationship.” 1d. The text of 8§ 148 provides
as follows:

(1) Wen the plaintiff has suffered pecuniary harm on
account of his reliance on the defendant’s false
representations and when the plaintiff's action in
reliance took place in the state where the false
representations were nade and received, the | ocal |aw of
this state determnes the rights and liabilities of the
parties unless, with respect to the particular issue,
sone other state has a nore significant relationship
under the principles stated in 8 6 to the occurrence and
the parties, in which event the |local |aw of the other
state will be appli ed.

(2) When the plaintiff's actioninreliance took place in
whole or in part in a state other than that where the
fal se representati ons were made, the forumw || consi der
such of the follow ng contacts, anmong others, as nay be
present in the particular case in determning the state
whi ch, with respect to the particul ar i ssue, has the nost
significant relationship to the occurrence and the
parties:

- 14 -



(a) the place, or places, where the plaintiff acted
in reliance upon the defendant’s representations,
(b) the place where the plaintiff received the
representati ons,

(c) the place where the defendant made the
representati ons,

(d) the domcil, residence, nationality, place of
i ncorporation and pl ace of business of the parti es,
(e) the place where a tangible thing which is the
subj ect of the transaction between the parties was
situated at the tinme, and

(f) the place where the plaintiff is to render
performance under a contract which he has been
i nduced to enter by the false representati ons of
t he def endant.

Id. 8 148 (enphasis added). Conment j to 8 148 provides the
general anal ytical approach with respect to the wei ghing of these
factors. It states:

] . The general approach. No definite rules as to the
sel ection of the applicable | aw can be stated, except in
the situation covered by Subsection (1). If any two of
t he above-nentioned contacts, apart fromthe defendant’s
domcil, state of incorporation or place of business, are
| ocated wholly in a single state, this will usually be
the state of the applicable law with respect to nost
i ssues. So when the plaintiff acted in reliance upon the
defendant's representations in asingle state, this state
will usually be the state of the applicable law, with
respect to nost issues, if (a) the defendant's
representations were received by the plaintiff in this
state, or (b) this state is the state of the plaintiff's
dom cil or principal place of business, or (c) this state
is the situs of the | and which constituted the subject of
the transaction between the plaintiff and the defendant,
or (d) this state is the place where the plaintiff was to
render at |east the great bul k of his perfornmance under
his contract with the defendant. The sanme woul d be true
if any two of the other contacts nentioned i mredi ately
above were located in the state in question even though
this state was not the place where the plaintiff received
the representations.



Del aware’ s choice of lawrules with respect to clains
for fraud or m srepresentation requires an understandi ng of the
interplay between 8§ 148 and 8 6. Although 8 148 provides a
specific rule to be applied, the application of this rule is
infornmed by the factors enunerated in 8 6. One commentator has
explained this relationship as foll ows:

From a net hodol ogi cal viewpoint, Section 6 is inportant
in that it establishes the test that should guide the
application of alnpst all other sections of the
Rest at enent, nobst which incorporate 8 6 by reference
The test consists of nmultiple and diverse factors that,
by thenselves, will not enable a court to nake a choice
because they are not |listed in any order of priority and
because they will often point in different directions in
a given case . . . Wile the Restatenent calls for the
application of the law of the state with the “nopst
significant relationship” - a term that evokes
jurisdiction-selecting notions - and while the
Rest at ement often designates that state through specific
rul es, nost of these rules are presunptive or tentative
and can be displaced through a reference to 8§ 6.

Eugene F. Scoles, et al., Conflict of Laws, 60 (4th ed. 2004)

(footnotes and internal citation omtted).
Recently this Court addressed the interplay between 8§

148 and 8 6 in resolving choice of |aw questions in Atlantic Gty

Elec. Co., Inc. v. Estate of R ccardo, --- F. Supp. 2d ----, 2010

W 395963, at *5-6 (E.D. Pa. Feb. 4, 2010), albeit under New
Jersey rather than Del aware law. As the Court expl ained there,
“once the 8 148 factors have been applied and the anal ysis points
to a particular jurisdiction, courts nmust consider if ‘the

section 6 considerations gin up or dimnish the values ascri bed



to the contacts relative to the issue presented[.]’” 1d. at *5

(quoting P.V. v. Canp Jaycee, 962 A 2d 453, 463 (N. J. 2008)).

The Court will enploy a consistent approach here and neasure the
tentative concl usion reached by applying the § 148 factors
against the principles of 8 6 to determ ne whether that forum
actually has the nost significant relationship to the underlying

tort. See Nafar v. Hollywood Tanning Sys., Inc., 339 F. App’' x

216, 221 (3d Cr. 2009) (non-precedential opinion) (recognizing

that the considerations set forth in 8 6 can rebut the concl usion
provi ded by 8148 that each prospective plaintiff’s hone state had
the nost significant relationship in litigating clains under the

New Jersey Consuner Fraud Act); Kubasko v. Pfizer, Inc., No.

98- 04-003, 2000 W. 1211219, at *2 (Del. Super. C. June 30, 2000)
(recogni zing that under the Restatenment a court should apply the
| aw of the state where a tortious injury occurred, but that

despite this principle, a court is conpelled to utilize section 6

in making a choice of law determ nation); Ison v. E. 1. DuPont de

Nenmours and Co., Inc., 729 A 2d 832, 844 (Del. Super. C. 1999)

(acknow edging that in the choice of |aw context, the Restatenent
provides that a rebuttable presunption exists that the | aw of the
pl ace of the injury should apply, but that this can be defeated

by a show ng that Del aware has a nore significant relationship to

the action); MBride v. Wiiting-Turner Contracting Co., No.

91-01-179, 1993 W 489487, at *2-3 (Del. Super. C. Cct. 21,



1993) (explaining that Restatenent 8§ 146 dictates that the | aw of
the place of the injury will be the appropriate | aw unl ess
consideration of the principles set forth in Restatenent 8§ 6
denonstrate that another forumas a nore significant

rel ati onship).

2. Application of Delaware’s Choi ce of Law Rul es

Bef ore enmbarking on this conflict analysis, the Court
must nmake a threshold determ nation of whether subsection (1) or
subsection (2) of 8§ 148 applies. Were both the
m srepresentation and the action taken in reliance on the
m srepresentation occurred in the sane state, subsection (1)
applies, otherw se subsection (2) applies. Defendants argue that
the alleged m srepresentations - statenents nade through PD
Mar keti ng and DTC Advertising - were nmade in the Plaintiffs’ hone
states. The Court disagrees. The nore appropriate viewis that
the alleged m srepresentations underlying Plaintiffs’ clains were
“made” in Del aware because that is the place where the substance
of the factual statenents conprising the alleged
m srepresentati ons emanated. | n other words, the alleged
m srepresentations at issue were made in Del aware and then
repeated in the Plaintiffs’ honme states. Therefore, the Court
concl udes that subsection (2) applies.

As this case involves Plaintiffs fromseveral different

home states, the Court will apply the Restatenent’s choice of |aw



analysis to Delaware and the Plaintiffs respective hone states -
Pennsyl vani a ( PEBTF, AFSCME, and Scofield), New York (Macken) and
M chigan (Watters/Wllness Plan). The Court will proceed with
the choice of law analysis by: (1) determ ning whether an actual
conflict exists, (2) applying the factors set forth in § 148(2)
to determine the law to be applied, and (3) weighing this
tentative conclusion in accordance wth the factors enunerated in
8 6. Each of the clains asserted by Plaintiffs is addressed in
turn.

(a) Consuner Protection d ains

(1) Delaware verus Pennsyl vani a

First, the Court concludes that an actual conflict
exi sts between the | aws of Del aware and Pennsyl vania on the issue
of whether reliance is a necessary el enent under the respective
consuner fraud statutes.
The DCFA provides in pertinent part:
The act, wuse or enploynent by any person of any
deception, fraud, false pretense, false promse,
m srepresentation, or the conceal nent, suppression, or
om ssion of any nmaterial fact with intent that others
rely upon such conceal nent, suppression or om ssion, in
connection with the sale, |ease or advertisenent of any
mer chandi se, whet her or not any person has in fact been
m sl ed, deceived or damaged thereby, is an unlawf ul
practice.
6 Del. C 8§ 2513. Courts consistently have recogni zed t hat
reliance is not a required elenment in establishing a claimunder

the DCFA. See Johnson v. Geico Cas. Co., 673 F. Supp. 2d 255,




276 (D. Del. 2009)(finding that plaintiffs need not prove

i ndividual reliance under 6 Del. C. 8§ 2513); Eanes v. Nationw de

Mit. Ins. Co., 412 F. Supp. 2d 431, 437 (D. Del. 2006) (a

vi ol ati on of the DCFA occurs regardl ess of whether actual

reliance is shown); S&R Assocs., L.P. v. Shell Gl Co., 725 A 2d

431, 440 (Del. Super. C. 1998) (“Wile a fraud action at common
law requires the plaintiff to prove reliance, there is no
corresponding reliance requirenent in 6 Del. C 8§ 2513."); Ayers
V. Quillen, No. 02-004, 2004 W. 1965866, at *6 (Del. Super. C
June 30, 2004) (noting that “the consunmer claimng consunmer fraud
[ under the DCFA] need not prove personal reliance upon the false
statenent, only that the defendant nmade the statenent with the
intent that soneone would rely upon it.”).

Pennsyl vani a’ s consuner protection |aw, the Unfair
Trade Practices and Consunmer Protection Law (the “UTPCPL"),
provides for a private right of action for “[a]ny person who
purchases or | eases goods or services primarily for personal,
famly or househol d purposes and thereby suffers any
ascertai nable | oss of noney or property, real or personal.” Pa.
C.S. 8 201-9.2(a). In contrast to the DCFA, the UTPCPL has been
interpreted to require a plaintiff to establish justifiable

reliance as an elenent of the claim In Hunt v. U. S. Tobacco

Co., 538 F.3d 217, 221 (3d Cir. 2008), the Third Grcuit held

that the Pennsyl vania Suprene Court would require a plaintiff to



prove justifiable reliance in alleging deceptive conduct under
the UTPCPL. Under Hunt, therefore, reliance is a required
el enment under the UTPCPL

In light of this contradiction between the rel evant
consuner protection statutes, an actual conflict exists.

Second, applying the factors set forth in § 148(2), the
Court finds that Pennsylvania |aw should control the clains of
t he Pennsylvania Plaintiffs. The following 8 148(2) factors
mlitate in favor of finding that the Plaintiffs’ honme state | aw
applies: (1) Plaintiffs “received” any allegedly deceptive
statenents in Pennsylvania; (2) Plaintiffs “acted in reliance
upon” the allegedly deceptive statenents in Pennsylvani a because
that is where they purchased Nexium (3) each of these Plaintiffs
has a “residence” or “place of business” in Pennsylvania;® and
(4) the “tangible thing which is the subject of the transaction
between the parties,” i.e., Nexium was |ocated in Pennsylvani a
at the tine of each Plaintiff’s purchase.®

Furthernore, comment j. to 8 148, while not

controlling, sets forth a basic framework to be followed, and

° Al t hough Defendants’ maintained a place of business in
Del aware, conment i. to 8§ 148 provides that “[t]he domicil,
resi dence and pl ace of business of the plaintiff are nore
important than are simlar contacts on the part of the
def endant .” Restatenent 8§ 148 cnt. 1.

6 Subsection (f) of 8 148 is irrelevant to the instant
matter as there was no contract between the parties.
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favors application of Pennsylvania law. In short, coment j.
provi des that when a plaintiff acted in reliance in one
jurisdiction, “this state will usually be the state of the
applicable law, with respect to nost issues, if (a) the
defendant's representations were received by the plaintiff in
this state, or (b) this state is the state of the plaintiff's
domcil or principal place of business, or (c) this state is the
situs of the |land which constituted the subject of the
transacti on between the plaintiff and the defendant, or (d) this
state is the place where the plaintiff was to render at |east the
great bulk of his performance under his contract with the
defendant.” 1d. cm. j. Adopting this approach, Pennsylvania
| aw controls in that this is the forumwhere each Plaintiff
relied upon the all eged m srepresentati ons by buyi ng Nexium as
well as the place where (a) the alleged m srepresentati ons were
received and (b) each Plaintiff’s residence or place of business
i s | ocated.

In contrast, the only factors mlitating in favor of
Del aware |l aw are that it is the state where the representations
were made, and that it is the place where Defendants are
i ncorporated. The |ocation of Defendants’ principal place of
busi ness stands, at best, in equipoise with the residence/place
of business of the Plaintiffs. The fact that Defendants “nade”

the alleged m srepresentations, i.e., orchestrated the allegedly



decepti ve marketing canpai gns, in Del aware does not wei gh nore
strongly than the other factors mlitating in favor of
application of Pennsyl vania | aw

Applying the factors in 8 148(2), the Court concl udes
that Pennsylvania is the presunptive forumw th the nost

significant relationship to these Plaintiffs’ clains.’

! In simlar choice of |aw contexts, several cases have
applied the factors in § 148 and concluded that the home state of
the plaintiff should apply to clains under state consuner
protection statutes. See, e.q., In re Gand Theft Auto Video
Gane Consuner Litig., 251 F.R D. 139, 150-54 (S.D.N. Y. 2008)
(applying 8 148 factors in light of conflicts anong various
consuner protection statutes and applying the laws of the state
where the putative class nenber purchased the product which was
the subject of the alleged m srepresentations); Berry v. Budget
Rent A Car Sys., Inc., 497 F. Supp. 2d 1361, 1365-66 (S.D. Fla.
2007) (considering 8 148 contacts and concluding that the court
“should apply the law of the state in which each Plaintiff rented
a vehicle, rather than the | aw of New Jersey, the state in which
[ defendant] is headquartered” and despite the fact that alleged
fraudul ent schene emanated from New Jersey); In re Pharm |ndus.
Aver age Whol esale Price Litig., 230 F.R D. 61, 82-83 (D. Mass.
2005) (addressing class action brought by consuners and
third-party payors agai nst pharmaceuti cal manufacturers all eging
that manufacturers fraudulently inflated drug prices by
m sstating average whol esal e prices of their drugs in industry
publications, and rejecting that the |aw of the state where the
def endants’ principal place of business is |ocated and where
m srepresentati ons were made should apply, instead concl uding
that the honme state of the consuner had a nore significant
relationship to the controversy). C. In re Mercedes-Benz Tele
Aid Contract Litig., 257 F.R D. 46, 66-68 (D.N.J. 2009) (applying
the “nost significant relationship” test and the factors of §
148(2) and finding that four of the relevant six factors favored
application of each plaintiffs home states’ |aw, including place
of plaintiff’s residence, place where nisrepresentations were
recei ved, place where m srepresentations were relied upon, and
pl ace where the tangi bl e object of the transaction was | ocated;
electing to apply the | aw of defendants’ hone state as it was
their principal place of business and the |ocation from which al
t he conduct underling the consunmer fraud claimtook place).
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Third, application of the general principles enunerated
in 8 6 does not dictate that Del aware | aw should control the
Pennsylvania Plaintiffs’ clains. Plaintiffs’ position is that
the DCFA contains a legislative intent to enconpass consumner
injuries occurring outside of the state, such as the case here.
The stated purpose of the DCFA “to protect consuners and
| egitimate business enterprises fromunfair or deceptive
mer chandi sing practices in the conduct of any trade or commerce
in part or wholly within this State.” 6 Del. C § 2512.
Plaintiffs contend that this far-reaching statenent represents
sufficient indicia of legislative intent to extend the reach of
the DCFA into Plaintiffs’ home states, such as Pennsyl vani a,

t hereby giving Del aware the nost significant relationship to the
i nstant controversy. The Court disagrees.

As with the DCFA, “[t]he general purpose of the UTPCPL

is to protect the public fromfraud and unfair or deceptive

busi ness practices.” Neal v. Bavarian Mdtors Inc., 882 A 2d

1022, 1029 (Pa. Super. C. 2005). Therefore, Pennsylvania has at
| east as strong an interest, if not nore so, in utilizing the
UTPCPL to protect consuners located within its jurisdiction from
deceptive commercial practices. Therefore, the relevant policies
and interests of the respective foruns favor application of
Pennsyl vani a | aw.

Mor eover, application of Pennsylvania | aw better



protects the “justified expectations” of the parties. It would
not upset Defendants’ expectations by being sued under

Pennsyl vani a | aw as Defendants were acutely aware that its

mar keti ng canpai gns were bei ng executed in Pennsyl vania and that
Pennsyl vani a residents were purchasing Nexium Certainly, it
coul d not upset these Plaintiffs’ expectations to apply the | aw
of their hone state as their only justified expectation would be
for an opportunity for redress under the | aws of their own
jurisdiction. Stated differently, these Plaintiffs would not be
justified in expecting Delaware law to apply to their clainms when
pur chasi ng Nexi umin Pennsyl vani a.

Under the circunstances, the Court concludes that the
factors presented under 8 6 dictate that Pennsylvania has the
nost significant relationship with respect to these Plaintiffs’
cl ai ns.

Based on the above, the Court finds that Pennsylvani a
| aw shal |l apply to the consunmer fraud clains asserted by
Plaintiffs PEBTF, AFSCVE, and Scofi el d.

(11) Del aware versus New York

First, a conflict exists between the |laws of these
jurisdictions. New York State General Business Law Section 349
(“GBL 349”) prohibits m sleading and deceptive business

practices. To state a prinma facie case under GBL 349, plaintiffs

must show. “first, that the challenged act or practice was



consuner-oriented; second, that it was msleading in a materi al
way; and third, that the plaintiff suffered injury as a result of

the deceptive act.” Vitolo v. Mentor HS, Inc., 426 F. Supp. 2d

28, 33 (E.D.N. Y. 2006) (internal quotation marks and citation
omtted). |In order for an act to be deceptive within the neaning
of GBL 349, it nust be likely to m slead a reasonabl e consuner.

See Marcus v. AT & T Corp., 138 F.3d 46, 63-64 (2d Cr. 1998)

(declaring that to state a clai munder the deceptive acts statute
a plaintiff is required to allege a materi al deceptive act or
practice directed to consuners that caused actual harm and that
such an act is deceptive only if it is likely to mslead a
reasonabl e consuner).

New York courts have recognized that a plaintiff is not
required to prove individual reliance upon a defendant’s
deceptive practice independently in order to state a clai munder

GBL 349. See, e.qg., Stutman v. Chenical Bank, 731 N.E. 2d 608,

612 (N. Y. 2000); WIlner v. Allstate Ins. Co., 893 N Y.S. 2d 208,

214 (N. Y. App. Div. 2010); Canbridge v. Tel emarketing Concepts,

Inc., 655 N.Y.S. 2d 795, 802 (N.Y. Gty C. 1997); BNl _N Y., Ltd.

v. DeSanto, 675 N Y.S. 2d 752, 755 (N.Y. Gty C. 1998); see also

Pel man v. McDonald’s Corp., 396 F.3d 508, 512 (2d G r. 2005)

(noting that reliance is not an essential elenent of a claim
under GBL 349). Therefore, authority from New York is clear that

reliance is not a necessary el enent under GBL 349.



It is true, however, that in order to state a claim
under GBL 349, a plaintiff nust show that the defendant’s

deceptive act caused the conpl ai ned-of injury. See Stutman, 731

N. E. 2d at 611; Gaidon v. Guardian Life Ins. Co. of Am, 725

N. E. 2d 598, 604 (N. Y. 1999); Oswego Laborers' Local 214 Pension

Fund v. Marine Mdland Bank, N A., 647 N E.2d 741, 745 (N.Y.

1995) (“a plaintiff seeking conpensatory damages nmust show t hat
t he def endant engaged in a material deceptive act or practice
t hat caused actual, although not necessarily pecuniary, harni);

Nealy v. U S. Surgical Corp., 587 F. Supp. 2d 579, 585 (S.D.N.Y.

2008) (“The causation elenent is essential: ‘The plaintiff
must show that the defendant’s “material deceptive act” caused

the injury.””) (quoting In re Currency Conversion Fee Antitrust

Litig., 230 F.R D. 303, 310 (S.D.N. Y. 2004)). In interpreting
this causation requirenent, courts have held that where a
plaintiff alleges that a defendant has engaged in deceptive
advertising, but does not allege to have seen or been aware of
such advertising, the plaintiff has not sufficiently pled a claim

under GBL 349 at the notion to dismss stage. In Gle v. Int’|

Bus. Mach. Corp., 781 N Y.S.2d 45, 45 (N.Y. App. Div. 2004), the

court dismssed plaintiff’s claimunder GBL 349 concerni ng
deceptive statenents by a defendant regarding the reliability of
a hard disk drive. The court reasoned that

[a] | though the plaintiff cites particular m sleading
statenents by IBMregarding the reliability of the |IBM
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Deskstar 75GXP, he nowhere states in his conplaint that
he saw any of these statenents before he purchased or
canme i nto possession of his hard drive. If the plaintiff
did not see any of these statenents, they could not have
been the cause of his injury, there being no connection
bet ween the deceptive act and the plaintiff’s injury.

Id. (internal citation omtted). Therefore, the court held that
the clai munder GBL 349 could not withstand dism ssal. |Id.

Simlarly, in Pelman v. MDonald’ s Corp., 396 F. Supp

2d 439, 444-46 (S.D.N. Y. 2005), the court found that a putative
cl ass action conplaint alleging that a fast food restaurant had
engaged in a deceptive marketing canpai gn was pleaded with
insufficient particularity. The court found that in order to
nmeet the causation requirenment under GBL 349, it was not
necessary for the plaintiffs to confirmthat each plaintiff saw
or heard each allegedly deceptive advertisenent. 1d. at 446.
The court did find, however, that in order to establish the

el enent of causation, “plaintiffs nust provide a brief

expl anation of how plaintiffs were aware of the nutritional

schenmes they allege to have been deceptive.” 1d. (enphasis
added). Therefore, under New York law, a plaintiff alleging a
clai mfor deceptive advertising under GBL 349 nust plead sone
awar eness of the advertising itself in order to state a claim

In contrast, Delaware courts have found that a
plaintiff can assert a cogni zabl e cl ai munder the DCFA even where
al l egations of reliance are wholly | acking. See Ayers, 2004 W

1965866, at *6 (finding that a plaintiff can validly state a
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cl ai munder the DCFA where reliance on the fal se representations
cannot be shown).

Based on the conflicting outconmes that would result
from applying the respective | aws of these states, the Court
concl udes that an actual conflict exists.

Second, as is the case with Pennsylvania,® the Court
finds that applying the factors set forth in § 148(2) dictates
that New York has a nore significant relationship to Plaintiff
Macken’s claimthan Del aware. Macken resided in New York and
this is the forumwhere he relied on Defendants’ alleged
m srepresentati ons by purchasing Nexium Therefore, 8§ 148(2)
mlitates in favor of applying New York law to the instant claim

Third, consideration of the factors enunerated in 8 6
does not underm ne the Court’s conclusion that New York has the
nost significant relationship to the instant dispute. GBL 349 is
“a creature of statute based on broad consuner-protection
concerns.” Gaidon, 725 N.E.2d at 603. It is designed to further
New York’s public interest in protecting consuners from deceptive

busi ness practices. See Maurizio v. Goldsmth, 230 F.3d 518, 522

8 As the Court’s analysis of the second and third prongs

of the conflict of laws issue are essentially identical with
respect to each Plaintiff’s honme state, it is unnecessarily
repetitive for the Court to engage in a conprehensive anal ysis of
t hese prongs with respect to the remaining states. Therefore,
for the purpose of judicial efficiency, the Court will enploy a
truncated anal ysis of these factors, while incorporating the
rational e set forth above by reference.
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(2d Cir. 2000) (explaining that for a claimunder GBL 349, “the
gravanen of the conplaint nust be consunmer injury or harmto the

public interest”) (quoting Azby Brokerage, Inc. v. Allstate Ins.

Co., 681 F. Supp. 1084, 1089 n.6 (S.D.N. Y. 1988). The New York
Legi sl ature enacted GBL 349 to augnent the Attorney Ceneral’s
enforcenent power to curtail deceptive practices ained at the
consum ng public, and this enforcenent power was | ater expanded
by allowing a private cause of action. See Oswego, 647 N E. 2d at
744. Based on its renedial nature, GBL 349 is to be “liberally
construed to carry out the reforns intended and to pronote

justice.” Hart v. More, 587 N.Y.S.2d 477, 479 (N. Y. App. D v.

1992) (internal quotations and citation omtted). |In |ight of
the strong governnental interest in shielding consuners from
fraudul ent practices enbodied in GBL 349, New York has at | east
as strong an interest as Delaware in having its |aw apply.
Therefore, a balancing of the relevant policies of the respective
forunms supports the conclusion that New York maintains the nost
significant relationship to the instant dispute.

Simlarly, application of New York |aw better conports
with the “justified expectations” of the respective parties. As
both parties could have anticipated that New York | aw woul d apply
to a consuner fraud clai mconcerning sales of Nexiumto consuners
in that state, applying New York law is consistent with the

principles of § 6.



For these reasons, the Court will apply the substantive
| aw of New York to Macken’s consumer protection claim

(1i1) Delaware versus M chi gan

As to the first issue, the Court finds that an actual
conflict exists between the |laws of these jurisdictions, albeit
on different grounds than those di scussed above. The M chi gan
Consuner Protection Act (“MCPA’) prohibits the use of unfair,
unconsci onabl e, or deceptive nethods, acts, or practices in the
conduct of trade or commerce. MCL § 445.903(1). It defines the
term“trade or commerce” as “the conduct of a business providing
goods, property, or service primarily for personal, famly, or
househol d purposes and includes the advertising, solicitation,
offering for sale or rent, sale, lease, or distribution of a
service or property, tangible or intangible, real, personal, or
m xed, or any other article, or a business opportunity.” I1d. 8
445.902(d). The intent of the act is “to protect consuners in
their purchases of goods which are primarily used for personal,

fam |y or househol d purposes.” Noggles v. Battle Creek Wecking,

Inc., 395 Nw2d 322, 323 (Mch. C. App. 1986) (enphasis added).
Therefore, the MCPAis |imted to transacti ons concerni ng goods
used for “personal, famly or househol d purposes.”

In contrast, the DCFA does not contain a simlar
restriction limting its scope to goods purchased for “personal,

famly or househol d purposes.” |In fact, the statute provides



that the stated purpose of the DCFA is to “protect consuners and

| egitimate business enterprises fromunfair or deceptive

mer chandi sing practices in the conduct of any trade or commerce
in part or wholly within this State.” 6 Del. C. 8 2512 (enphasis
added). This provides a clear statenent of |egislative intent
that the DCFA is not to be read as limted to transactions
concerning only personal, famly or househol d goods, and extends
to purchases made by busi nesses.

Based on the “personal, famly or househol d’ purpose
restriction contained in the MCPA, but not in the DCFA, it is
clear that the DCFA is broader in scope than the MCPA. These
laws conflict since a plaintiff who purchased goods not used for
a personal, famly or household purpose would be eligible to
assert a claimunder the DCFA, but would be precluded from
bringing a claimpursuant to the MCPA under an identical set of
facts. Thus, an actual conflict exists.

Second, consideration of the factors enunerated in §
148(2) mlitates in favor of applying Mchigan law, as this is
the forumwhere (1) the Wellness Plan “received” the allegedly
deceptive statenents; (2) the Wllness Plan “acted in reliance
upon” the allegedly deceptive statenents by purchasi ng Nexi un
(3) the Wellness Plan is |located; and (4) the “tangi ble thing
which is the subject of the transaction between the parties,”

i.e., Nexium was purchased. O her than Defendants being



headquartered in Del aware and creating the PD Marketing and DIC
Advertising canpaigns there, Plaintiffs point to no other
contacts with Del aware that indicate that it has a nore
significant relationship than Mchigan to the instant claim
Third, weighing the interests of Delaware and M chi gan,
inlight of the factors set forth in 8 6, does not dictate that
Del aware | aw should apply to Watters’ claimas Delaware’s
interest in applying the DCFA does not eclipse Mchigan's
interest in enforcing the MCPA. Al though Del aware has a strong
state interest in nonitoring the behavior of businesses operating
withinits forum Mchigan has a significant interest in
protecting its consuners from m srepresentations that induce
fraudul ent sales. Courts have recognized that the MCPAis to be
construed broadly in order to effectuate its purpose of
protecting consuners against unfair trade practices. See, e.qg.,

Newt on v. West, 686 N.W2d 491, 493 (Mch. C. App. 2004)

(instructing that the MCPA is to be construed liberally in
achieving its intended goal of prohibiting unfair trade

practices) (citation omtted); Forton v. Laszar, 609 N W2d 850,

853 (Mch. Ct. App. 2000), overruled on other grounds by Liss v.

Lew ston-Richards, Inc., 732 NW2d 514 (M ch. 2007) (sane);

Price v. Long Realty, Inc., 502 NwW2d 337, 342 (Mch. C. App.

1993) (MCPA is a renedial statute that is to be broadly

construed); State Farm Mut. Auto. Ins. Co. v. BMWof N. Am, LLC




No. 08-12402, 2009 W. 2447612, at *6 (E.D. Mch. Aug. 7, 2009)
(MCPA is designed to prevent unconsci onable trade practices that
cause consuner |oss and nust be construed in accordance with that
purpose) (citation omtted). The Court concludes that Mchigan’s
interest in protecting its citizens from fraudul ent practices
pursuant to the MCPA trunps Delaware’s interest in regulating the
behavi or of businesses within its jurisdiction. In other words,
as the underlying purpose of each of these statutes is to protect
consuners, it is nore appropriate to apply the MCPA to the claim
of a Mchigan resident rather than apply the DCFA to a non-

resi dent.

The Court finds that the general principles of § 6
support the conclusion that M chigan has the nost significant
relationship to Watters’ clains. Therefore, Mchigan law w ||
apply.

(b) Unjust Enrichnent

Wth respect to Plaintiffs’ unjust enrichnment clains,
neither party has raised an issue as to an actual conflict
between the laws of the potentially applicable jurisdictions, and
the Court sua sponte has determi ned that the basic el enents
requi red under the relevant states’ |aws do not create an actual

conflict. See Powers v. Lycom ng Engi nes, 245 F.R D. 226, 231

(E.D. Pa. 2007) (examning the laws of unjust enrichnment of the

50 states and concluding that “[a]lthough there are numnerous



permutati ons of the elenents of the cause of action in the
various states, there are fewreal differences”); Inre

Mer cedes-Benz, 257 F.R D. at 58 (“Wiile there are m nor

variations in the elements of unjust enrichment under the |aws of
the various states, those differences are not material and do not
create an actual conflict.”); Therefore, the Court need not

engage in a choice of |aw analysis as to these unjust enrichnent

claims. See Lucker, 23 F.3d at 813 (avoiding choice of |aw

gquestion where neither party pressed the issue and there was no
apparent conflict between the laws of the foruns) (citing

Melville v. Am Hone Assur. Co., 584 F.2d 1306, 1311 (3d Cr

1978) (warning courts to avoid dicta on conflicts questions when

not put in issue)); On Air Entmit Corp. v. Nat'l Indem Co., 210

F.3d 146, 149 (3d Cir. 2000) (where parties cannot point to any
di fferences between the applicable law, no conflict exists and
the court should avoid the choice of |aw question). |In the

absence of an actual conflict, the Court will refer to the | aws
of the Plaintiffs’ respective hone states interchangeably with

Del aware | aw for purposes for this Menorandum See Hammersnith

V. TIGIns. Co., 480 F.3d 220, 229 (3d Gir. 2007) (“If there is a

false conflict under this definition, the court does not have to
engage in a choice of law analysis, and may refer to the states

| aws i nterchangeably.”) (citation omtted); Huber v. Taylor, 469

F.3d 67, 74 (3d Gr. 2006) (“If there is no conflict, then the



district court sitting in diversity may refer interchangeably to
the laws of the states whose |aws potentially apply.”); Underhil

Inv. Corp. v. Fixed Incone Discount Advisory Co., 540 F. Supp. 2d

528, 536 n.15 (D. Del. 2008) (where the parties agree that the
underlying elenments of a claimare the sanme, the court may refer
to the laws of the conpeting jurisdictions interchangeably).?®

(c) Negligent M srepresentation

As wth Plaintiffs’ unjust enrichnent clains, the
parties have failed to raise the existence of an actual conflict
of the laws of the respective states concerni ng negligent
m srepresentation. Therefore, the Court will forego a choice of
| aw anal ysis on this issue and refer to the law of the applicable

jurisdictions interchangeably. See Berg Chilling, 435 F.3d at

462; R nmmax Wheels LLC v. RC Conponents, Inc., 477 F. Supp. 2d

670, 674 n.12 (D. Del. 2007) (stating that when there is no
material difference between two states' |aws, a court need not

address choice of law inquiry); see also Huber, 469 F.3d at 74.

B. Failure to State a daimunder Rule 12(b)(6)

Havi ng determ ned the rel evant substantive |law to be

applied to each Plaintiff’s clainms, the Court will proceed to

9 Sone cases have suggested that when the choice of |aw
i nvol ves the forumin which the court sits and another state, and
no conflict exists, it is appropriate to default to the |aw of
the court’s home forum Essentially, this is another way of
stating that applying the law of the foreign jurisdiction is
unnecessary as the substance of the law is consistent with the
home forum
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determ ne whether sufficient allegations are contained wthin the
Amended Conplaint in order to withstand Defendants’ chall enge
pursuant to Rule 12(b)(6).

1. Mbtion to Disnmss Standard

Rul es 8(a)(2) and 9(b) of the Federal Rules of Cvil
Procedure provide the rel evant pleading standards to be applied
to the Anended Conplaint. Fed. R Cv. P. 8(a)(2) provides for a
nore |iberal pleading standard but “requires not nerely a short
and plain statenent, but instead nmandates a statenent ‘show ng
that the pleader is entitled to relief.” That is to say, there
must be sone showi ng sufficient to justify noving the case beyond

the pleadings to the next stage of litigation.” Phillips v.

County of All egheny, 515 F.3d 224, 234-35 (3d Cr. 2008).

Fed. R Cv. P. 9(b) provides a heightened pl eading
standard when the conplaint asserts a cause of action for fraud.

See F.D.I.C. v. Bathgate, 27 F.3d 850, 876 (3d G r. 1994)

(applying the particularity requirement of Rule 9(b) to a
consuner fraud claim. Rule 9(b) provides that “[i]n al
avernments of fraud or m stake, the circunstances constituting
fraud or m stake shall be stated with particularity.” Fed. R
Cv. P. 9(b). “Rule 9(b) serves to give defendants ‘notice of
the clains against them provide[ ] an increased neasure of
protection for their reputations, and reduce[ ] the nunber of

frivolous suits brought solely to extract settlenents.”” 1Inre



Suprema Specialties, Inc. Sec. Litig., 438 F.3d 256, 270 (3d G

2006) (quoting In re Burlington Coat Factory Sec. Litig., 114

F.3d 1410, 1418 (3d G r. 1997)).

Pursuant to Rule 9(b) a conplaint nmust include (1) a
specific false representation of material fact; (2) know edge by
the person who made it of its falsity; (3) ignorance of its
falsity by the person to whomit was nmade; (4) the intention that
it should be acted upon; and (5) that the plaintiff acted upon it

to his [or her] damage.” [1d. (quoting Shapiro v. UIB Fin. Corp.

964 F.2d 272, 284 (3d Cr. 1992)). Courts apply Rule 9(b) to
every element of a fraud claim including reliance, causation and

injury. See, e.q., Seldon v. Hone Loan Servs., Inc., 647 F

Supp. 2d 451, 472-73 (E.D. Pa. 2009) (Yohn, J.); ScanSource, Inc.

v. Datavision--Prologix, Inc., No. 04-4271, 2005 WL 974933, at *2

(E.D. Pa. Apr. 26, 2005) (Surrick, J.) (“Moreover, the clear
wei ght of authority requires that the detrinental reliance
el ement of a fraud claimbe pleaded with particularity under Rule

9(b).”); Cooper v. Bristol-Mers Squibb Co., No. 07-885, 2009 W

5206130, at *9 (D.N.J. Dec. 30, 2009) (Wolfson, J.) (applying
Rule 9(b) to claimfor consumer fraud claimrelating to marketing
of pharnmaceutical product and di sm ssing conplaint on ground that
plaintiff “failed to allege any specific facts establishing a
connection between the all eged conduct of Defendants and the

alleged injury clained”); GQuilbealt v. RJ. Reynolds Tobacco Co.,




84 F. Supp. 2d 263, 269 (D.R 1. 2000) (when a plaintiff clains
that a product advertisenment or pronotion led to injuries, he or
she nust “identify specific advertising he [or she has] seen and
how it ha[s] affected” himor her to conply with Rule 9(b)'s
requirenments).

Prior to the Suprene Court's recent decision in Bell

Atlantic Corporation v. Twonbly, 550 U S. 544 (2007), dism ssal

of a conplaint under Rule 12(b)(6) was appropriate only when it
appeared the plaintiff could prove “no set of facts” in support
of the clains that would entitle himto relief. In Twonbly, the
Suprene Court articulated a new “plausibility” standard, under
whi ch a conpl ai nt nust include “enough facts to state a claimto
relief that is plausible on its face.” I1d. at 570. This
represented a radical change in the | ong-thought to have been

settled pleading requirenents derived from Conley v. G bson, 355

U S 41, 47 (1957). See Moss v. U S. Secret Serv., 572 F.3d 962,

972 (9th Cr. 2009) (noting that the plausibility standard in
Twonbly was “a significant change, w th broad-reaching

inplications”); Stephen B. Burbank, et al., Plausible Denial:

Shoul d Congress Overrule Twonbly and I gbal, 158 U Pa. L. Rev.

141, 148 (2009) (arguing that Twonbly did not nerely clarify the
pl eadi ng standard of Conley, rather it significantly changed this

| ong- st andi ng approach); Robert G Bone, Twonbly, Pleading Rules,

and the Requl ati on of Court Access, 94 lowa L. Rev. 873, 875




(2009) (“Many judges and academ ¢ commentators read the decision
as overturning fifty years of generous notice pleading practice,
and critics attack it as a sharp departure fromthe *Ili beral
ethos' of the Federal Rules, favoring decisions ‘on the nerits,
by jury trial, after full disclosure through discovery.”); Edward

D. Cavanagh, Twonbly, the Federal Rules of G vil Procedure and

the Courts, 82 St. John’s L. Rev. 877, 878-79 (2008) (arguing
that Twonbly changed the | aw “dramatically”, “put [ting] an end
to notice pleading as it has been understood in the seventy years
since the enactnent of the Federal Rules of Cvil Procedure”).
The Suprenme Court recently revisited Twonbly and
expounded further on the devel opnent of the standard for

di sm ssal pursuant to Fed. R Gv. P. 12(b)(6) in Ashcroft v.

Igbal, --- US ----, 129 S. C. 1937 (2009). |1gbal established
that in order “[t]o survive a notion to dism ss, a conplaint nust
contain sufficient factual matter, accepted as true, to ‘state a
claimto relief that is plausible on its face.’”” 1d. at 1949
(citing Twonbly, 550 U.S. at 570). The I gbal opinion enphasized
that “only a conplaint that states a plausible claimfor relief
survives a notion to dismss.” 1d. at 1950. *“A claimhas facial
plausibility when the plaintiff pleads factual content that
allows the court to draw the reasonable inference that the
defendant is liable for the m sconduct alleged.” 1d. (citation

omtted). This determ nation of whether a plausible claimexists



is a “context-specific task that requires the review ng court to
draw on its judicial experience and common sense.” |1d. (citation
omtted). Were the facts provided in the conplaint “do not
permt the court to infer nore than the nere possibility of
m sconduct,” the conplaint has failed to neet the requirenent
under Rule 8(a)(2) of showing that the “pleader is entitled to
relief.” 1d.

A court confronted with a Rule 12(b)(6) notion nust
accept the truth of all factual allegations in the conplaint and
nmust draw all reasonable inferences in favor of the non-novant.

Revell v. Port Auth. of N.Y., NJ., 598 F.3d 128, 134 (3d G

2010) (citing Goss v. German Found. Indus. Initiative, 549 F. 3d

605, 610 (3d Cir. 2008)); Max v. Republican Comm of Lancaster

County, 587 F.3d 198, 200 (3d Cr. 2009); see also DeBenedictis

v. Merrill Lynch & Co., Inc., 492 F.3d 209, 215 (3d Cr. 2007).

2. Consunmer Protection d ai ns

In light of the fact that the | aw of the home state of
each of the Plaintiffs shall apply to the consuner protection
clainms, the Court will address the Plaintiffs’ clains in
accordance with the applicable state | aw.

(a) Plaintiffs PEBTF, AFSCME, Scofi el d*°

10 Def endants have argued in the alternative, that PEBTF
and AFSCMVE do not have standing under the UTPCPL as their
purchases of Nexium would not qualify as the type of “consuner”
transactions which are protected by the statute. As expl ai ned
below, it is unnecessary for the Court to address this issue in
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As Pennsylvania |law applies to the clains of Plaintiffs
PEBTF, AFSCME, and Scofield, the Court has little difficulty in
concl udi ng that these clains cannot withstand dismssal. 1In
Hunt, the Third G rcuit instructed that a plaintiff asserting a
private cause of action under the UTPCPL nust prove justifiable

reliance. 538 F.3d at 221; see also Seldon v. Hone Loan Servs.,

Inc., 647 F. Supp. 2d 451, 465-66 (E.D. Pa. 2009) (recognizing
that a plaintiff asserting a cause of action under the UTPCPL
must prove justifiable reliance on the unlawful conduct and not

merely that the unlawful conduct occurred); Yocca v. Pittsburgh

Steelers Sports, Inc., 854 A 2d 425, 438 (Pa. 2004) (“To bring a

private cause of action under the UTPCPL, a plaintiff nust show
that he justifiably relied on the defendant's w ongful conduct or
representation and that he suffered harmas a result of that

reliance.”); Winberg v. Sun Co., Inc., 777 A 2d 442, 446 (Pa.

2001) (holding that a plaintiff bringing an action under the
UTPCPL nmust prove the common |aw fraud el enents of reliance and
causation with respect to all subsections of the UTPCPL).
Therefore, absent sone allegations of justifiable reliance on
Def endants’ all eged m srepresentati ons concerning Nexium these

Plaintiffs clains fail as a nmatter of | aw

order to resolve Defendants’ notion to dismss. Therefore, for
pur poses of this Menorandum the Court w Il assunme, w thout
deciding, that Plaintiffs PEBTF and AFSCME are entitled to assert
a cl aimunder the UTPCPL.

- 42 -



As Defendants aptly note, the Amended Conplaint is
devoid of any allegations show ng that Plaintiffs PEBTF, AFSCVE,
or Scofield relied upon, or even were aware of, the PD Marketing
and/ or DTC Advertising canpaigns which formthe basis for these
Plaintiffs UTPCPL clainms. |In fact, Plaintiffs do not argue that
any allegations of reliance are included in the Anendnment
Conpl aint, but sinply argue that justifiable reliance is not
requi red under the UTPCPL. (Pls.’ Resp. Defs.’” M. Dismss 32-
34.)

In light of the clear precedent under Pennsylvania |aw
and the conpl ete absence of any allegations of justifiable
reliance in the Amended Conplaint, Plaintiffs PEBTF, AFSCME, and
Scofield s UTPCPL clainms will be dism ssed.

(b) Plaintiff Macken

Under New York | aw, the Amended Conpl aint nust allege
that the injury conplained of was the result of the deceptive
act, practice, or advertisenent. See Nealy, 587 F. Supp. 2d at
585 (noting that the el enment of causation is essential to a claim
under GBL 349). Again, the Anended Conpl aint is devoid of any
all egations to show that Macken purchased Nexiumin response to
Def endants’ representations concerning the quality of Nexiumin
relation to Prilosec. |Instead, Plaintiffs contend that the
Amended Conpl aint sufficiently states a claimunder GBL 349

because it is not necessary to plead reliance under New York | aw.



Plaintiffs’ argunment is inapposite.
Plaintiffs’ argunment m sunderstands the concept of
reliance as it relates to causation in the context of a claimfor

consuner fraud under GBL 349. See Stutman, 731 N. E. 2d at 612

(recogni zing that reliance and causation are “twin concepts,”
which are not “identical” but are “often intertwned”). It is
true that courts have uniformy held that justifiable or
reasonabl e reliance need not be shown in order to establish a

claimunder GBL 349. See id.:; Small v. Lorillard Tobacco Co.,

Inc., 720 N. E. 2d 892, 897 (N. Y. 1999) (“Intent to defraud and

justifiable reliance by the plaintiff are not el enents of the

statutory claim”) (enphasis added); Oswego, 647 N. E.2d at 745

(GBL 349 does not require a plaintiff to prove justifiable

reliance).

These cases do not stand for the proposition that a
plaintiff’'s reliance on a defendant’s m srepresentations are
wholly irrelevant to the anal ysis of causation under GBL 349.

Rat her, these cases instruct that a plaintiff is relieved from

t he burden of show ng that she would not have taken the action
whi ch caused her injury absent the defendant’s statenents and
that her reliance on defendant’s m srepresentations was justified
or reasonable. This subtle distinction was best expl ained by the
Court of Appeals of New York in Stutman. The plaintiffs in

Stut man brought a class action on behalf of nortgagors alleging



that a $275 bank fee assessed in connection with the refinancing
of a homeowner's |oan constituted a deceptive practice under GBL
349. 731 N.E 2d at 610. The Appellate D vision had di sm ssed
the plaintiffs’ claim holding that justifiable reliance was not
shown because the plaintiffs did not show that the | oan docunents
failure to disclose the $275 fee had any effect on a plaintiff’'s
decision to borrow fromthe defendant. 1d. at 612. The New York
Court of Appeals reversed on the ground that the Appellate
Division had inproperly read a reliance requirenent into the
statute, i.e., “that plaintiffs made the decision to take the
loan in reliance on their belief that the $275 fee woul d not
apply.” 1d.
The court went on to distinguish between the rel ated

concepts of reliance and causation, explaining:

[h]ere, plaintiffs allege that because of defendant's

deceptive act, they were forced to pay a $275 fee that

t hey had been led to believe was not required. |In other

words, plaintiffs allege that defendant's nmaterial

deception caused them to suffer a $275 loss. This

al | egation satisfies t he causation requirenent.

Plaintiffs need not additionally allege that they would

not ot herw se have entered into the transaction.
|d. at 612-13. Put another way, a plaintiff need not show t hat
t he defendant’s m srepresentati on was the sole inpetus behind the
deci sion to purchase a product, but the plaintiff cannot be
whol | y unaware of the m srepresentation prior to making the

deci sion to purchase.

Thi s nuance between reliance and causation is fatal to
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Macken’s claimunder GBL 349. Consistent with the holding in
Stutman, courts have found that a plaintiff nust allege sone

awar eness of a defendant’s m srepresentations prior to purchasing
the product in order to establish the el enent of causation. See
Gale, 781 N.Y.S.2d at 45 (plaintiff who did not see any of
defendant’s m sl eading statenments prior to purchasing conputer
hard drive failed to state a claimunder GBL 349 because these
statenments could not have caused the plaintiff’s injury); Pel man,
396 F. Supp. 2d at 446 (stating that in order for plaintiffs to
establish a claimunder GBL 349, the plaintiffs need to show an
awar eness of the defendant’ s deceptive advertisenents in order to
denonstrate that the injuries were caused by reason of

def endant’ s deceptive act). Therefore, as the Amended Conpl ai nt
does not state that Macken was even aware of the PD Marketing and
DTC Advertising canpaigns prior to purchasing Nexium the

required el ement of causation is absent.!!

1 Several courts in a sinmlar context have dismissed the
conplaints for failure to state a claimbased on the absence of
causation. See, e.g., Cooper, 2009 W 5206130, at *9-10
(di sm ssing clains under Al abama consuner fraud statute based
upon design, pronotion, marketing, and | abeling of drug Plavix on
the basis that plaintiff failed to allege with specificity the
connection between defendants’ conduct and the injury where
plaintiff did not specify how he was m sl ed by advertisenents or
identify what m sstatenents were made to his physician or relied
upon in prescribing Plavix to him; S. 1ll. Laborers' & Enployers
Health & Welfare Fund v. Pfizer, Inc., No. 08-5175, 2009 W
3151807, at *6 (S.D.N. Y. Sept. 30, 2009) (dism ssing conplaint on
the ground that plaintiffs failed to allege that physicians or
third party payors relied on m srepresentations of Lipitor's
efficacy); In re Schering-Plough Corp. Intron/ Tenodar Consuner
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Wth respect to causation, Plaintiffs contend that
Def endants’ alleged m srepresentati ons caused the relevant injury
because “custoners had to pay inflated prices for what they

t hought was a superior product.” (Pls.” Resp. Defs.’ Mot.

Dismss 36.) (enphasis added). This very |ogic presupposes that
Macken was aware of Defendants’ representations concerning the
relative quality of Nexiumand Prilosec prior to purchasing

Nexi um  The Amended Conpl ai nt, however, contains no factual
avernments to support this theory of causation. Therefore, as the
Amended Conpl ai nt cannot establish the el ement of causation under
GBL 349, Macken’'s claimw || be di sm ssed.

(c) Plaintiff Watters/ Wl lness Pl an

The Court concludes that Watters’ consuner protection
cl ai m nmust be di sm ssed on the ground that the Amended Conpl ai nt
fails to allege sufficient facts to denonstrate that Watters has

standing to assert a claimunder the MCPA. As expl ained above, a

C ass Action, No. 06-5774, 2009 W. 2043604, at *26 (D.N.J. July
10, 2009) (dismssing RICO clainms in class action conpl ai nt
alleging, inter alia, that defendants engaged in inproper and
illegal off-1abel pronotion of prescription drugs on the ground
of causation where the conplaint provided only generalized

al l egations that would force the court “to determ ne whether each
prescri bi ng physician received fraudul ent marketing information
fromthe Defendants and whet her each physician was influenced to
prescri be the Subject Drugs on account of Schering' s conduct”);
In re Actinmmune Mtg. Litig., 614 F. Supp. 2d 1037, 1052 (N. D
Cal. 2009) (granting a nmotion to dism ss where plaintiffs did not
"al l ege what specific information the individual plaintiffs or

t heir physicians had about the drug [and] the extent to which
they relied upon that information").
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valid clai munder the MCPA nust involve a consunmer who purchased
a product for “personal, famly or househol d purposes.” See MCL
445.903(1); id. 445.902(d); Noggles, 395 N.W2d at 323.
Therefore, in order to determ ne whether Watters is eligible to
bring a claimunder the MCPA, it nmust be determ ned whet her the
under |l yi ng purchases of Nexiumwere for “personal, famly or
househol d purposes.”

In Zine v. Chrysler Corp., 600 NW2d 384 (Mch. .

App. 1999), the Court of Appeals of M chigan addressed the proper
approach in determ ning whether a transaction qualified under the
MCPA as a purchase involving a personal, famly or household
purpose. Zine involved a buyer of a truck bringing suit against
t he manufacturer on the grounds that the warranty and | enon | aw
docunents provided violated the MCPA. 1d. at 388-91. The court
reasoned that in determ ning business versus personal use for

pur poses of the MCPA the focus is on the use to which the goods
woul d be put, rather than the characterization of the purchaser
herself as a consuner. 1d. at 393. The court then exam ned the
actual purpose for which the plaintiff used the defective truck
and concl uded that because he used the truck primrily for

busi ness as a sales representative, and only secondarily for
personal needs, the MCPA did not apply. 1d. at 394 (noting that
plaintiff described the truck as a business asset, clained a

busi ness deduction for depreciation of the vehicle, and admtted



that “over eighty percent of the mles he put on the truck were
attri butable to business driving”).
The M chi gan Suprene Court subsequently cited Zine with

approval in Slobin v. Henry Ford Health Care, 666 N W2d 632,

634-35 (M ch. 2003). 1In Slobin, a law firmrequested a copy of
one of its client’s nedical records for purposes of |egal
representation, for which the law firmwas charged a copying fee.
Id. at 632. The law firmchall enged the demand for copying fees
under the MCPA. 1d. The M chigan Suprene Court held that the
MCPA was i napplicable as the transaction was primarily for a
commercial, rather than personal, purpose. |[d.

In Sl obin, the Mchigan Suprenme Court, citing Zine,
reiterated that “the MCPA applies only to purchases by consuners
and does not apply to purchases that are primarily for business
purposes.” 1d. at 634. The court reasoned that:

[i]n this case, we have precisely the business or
comer ci al purpose that is outside the express
contenpl ation of the MCPA. The law firmhere did not act
as a nmere conduit or internediary, procuring the nedical
records in order to pass them along for plaintiff's
“personal, fam |y or househol d” use. Rather, the nedi cal
records were sought principally so that the law firm
itself could engage in its own business or conmercial
enterprise, nanely, the evaluation and pursuit of |egal
avenues to procure financial rewards and other relief for
its client. Wile there will sonetines be a fine |line
bet ween activities within the scope of the MCPA and t hose
beyond its coverage, we believe that the activities in
guestion here are too indirectly related to plaintiff's
“personal, famly, or household” use to fall within the
act .

Id. at 635. This rationale is consistent with the approach
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adopted in Zine, and other courts applying the MCPA, in which the
ultimate purpose for which the product is purchased is
determ native in deciding whether a plaintiff has a cogni zabl e

claim See Zine, 600 NW2d at 393-94; Tang v. Putruss, No.

06- 12624, 2007 W 2909527, at *3 (E.D. Mch. Cct. 5, 2007)
(phot ographs taken to be used in a fashion trade nagazi ne were
i ndi sputably for commercial use and did not qualify under the

MCPA) ; German Free State of Bavaria v. Toyobo Co., Ltd., 480 F

Supp. 2d 958, 968-69 (WD. Mch. 2007) (rejecting argunent that
plaintiff’s purchase of protective vests worn by individual

police officers were primarily for personal use under the MCPA
because the underlying purpose for the goods was the course of

public police business); Edwards v. Cape To Cairo, LLC, No.

06-782, 2010 W 986502, at *3-5 (Mch. C. App. Mar. 18, 2010)
(finding that plaintiff's planned trip to Africa with several
church nenbers was "primarily for personal, famly, or househol d
pur poses, " and thus MCPA applied to tour operator, which
allegedly failed to provide full refund after consuner cancelled

trip); Cunninghamv. Charbonneau, No. 241909, 2004 W. 345296, at

*3 (Mch. C. App. Feb. 24, 2004) (holding that MCPA did not
apply to purchase of farm | and because al though plaintiff
intended to live on the land, it was to be used to conduct a
hor se- boar di ng business for profit).

| nportantly, Slobin dealt with a case in which the



plaintiff asserting the MCPA cl aimobtained the subject goods for
the benefit of the third party, i.e., a law firm procuring

medi cal records to assist a client in pursuing a personal injury
lawsuit. In addition, the goods thenselves in Slobin would have
qualified as primarily for personal use if they had been
purchased directly by the third party. In such third party
procurer situations, the Mchigan Suprenme Court distinguished
between a party who acts “as a nere conduit or internediary” by
procuring the subject goods only to pass themalong for another’s
personal use with one who purchases the goods “principally so
that [the party] itself could engage in its business or
comercial enterprise.” Slobin, 666 N W2d at 635.

In accordance with the teachings provided by Sl obin,
the Court nust determ ne whether the ultinmate purpose for the
purchase of Nexium by the Wellness Plan was for a personal or
commercial purpose. In other words, the Court nust decide
whet her the Wellness Plan’s role as a third party payor (“TPP")
rendered it a “nmere conduit or internmediary” for its
partici pants’ use of Nexiumor whether it purchased Nexium
principally to engage in its own commercial enterprise.

The fatal flaw in the Arended Conplaint wth respect to
this issue is that there is no explanation of the role that the
Wel I ness Plan played as a TPP in purchasing Nexium The Anmended

Conmpl aint states sinply that the Wellness Plan was a TPP “whose



function was to assune the risk of paynent of nedical and
prescription costs on behalf of the participants in [its] plan.
During the O ass Period as described herein, Wllness Plan and
Omicare paid for prescriptions of Nexium and thereby have been

i njured by Defendants’ conduct.” (Am Conpl. § 17.) The Anmended
Conmpl ai nt contains no other recitation of facts expl aining the
manner in which the Wellness Plan purchased Nexium i.e., whether
the Wel I ness Plan paid for Nexiumdirectly or whether it sinply
reinbursed its nmenbers for a portion of the cost paid. Wthout
additional factual information, the Court cannot ascertain

whet her the ultimate purpose for which the Wellness Plan paid for

Nexi um was “personal” or commercial.! |In other words, the

12 Federal courts which have addressed the issue of
whet her a TPP may properly assert a clai munder the MCPA for the
purchase of prescription drugs have reached conflicting
conclusions. Conpare In re Bextra and Cel ebrex Mtgqg. Sal es
Practices and Prod. Liab. Litig., 495 F. Supp. 2d 1027, 1033-34
(N.D. Cal. 2007) (stating that “[t]here is no serious dispute
that the transactions that gave rise to the TTP plaintiffs
al | eged damages- purchasi ng Cel ebrex and Bextra-were primarily for
personal purposes, that is, the personal use of the patients,”
and rejecting defendant’s argunment that a TPP coul d not have
standi ng under the MCPA as a matter of law), with In re Pharna.
| ndus. Average Wolesale Price Litig., 252 F.R D. 83, 97 n.13 (D
Mass. 2008) (noting that “M chi gan does not provide a cause of
action when an itemis purchased primarily for business or
commer ci al purposes, rather than personal ones,” and sinply
concl udi ng that TPPs cannot assert a cause of action under the
MCPA); In re K-Dur Antitrust Litig., No. 01-1652, 2008 W
2660783, at *8 n.23 (D.N.J. Mar. 19, 2008) (noting, wthout
deciding, “that it is doubtful that a TPP' s clainms brought on its
own behal f-rather than on behalf its nmenbers-could be construed
to involve purchases nmade as a conduit for its menbers' personal,
famly or househol d purposes”) (citing Zine 600 N.W2d at
392-94).
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Amended Conplaint fails to establish that the Wl lness Plan acted
merely as a “conduit or internediary” for its nmenbers purchasing
of Nexium Wthout nore, the Court finds that Plaintiffs have
not shown that the purchase of Nexiumwas for “personal, famly
or househol d purposes” as required by the MCPA. See MCL
445.903(1); i1d. 445.902(d). Therefore, this claimshall be

di sm ssed.

3. Unj ust Enri chnent

Unj ust enrichnent is “the unjust retention of a benefit
to the loss of another, or the retention of noney or property of
anot her agai nst the fundanental principles of justice or equity

and good conscience.” Fleer Corp. v. Topps Chewing Gum lInc.,

539 A 2d 1060, 1062 (Del. 1988). The el enents of unjust
enrichnment are: (1) an enrichnent, (2) an inpoverishnent, (3) a
rel ati on between the enrichnent and inpoverishnment, (4) the
absence of justification, and (5) the absence of a renedy

provided by law. Nenec v. Shrader, --- A 2d ----, 2010 W

1320918, at *7 (Del. Apr. 6, 2010).

Def endants contend that the clains for unjust
enrichnment nmust be di sm ssed because Plaintiffs cannot establish
a relation between the “enrichnent” and “inpoverishnment” in this
case. In other words, the Amended Conplaint fails to allege that
an adequat e causal connection exi sts between Defendants’ alleged

m srepresentations and Plaintiffs’ decision to purchase Nexium



over Prilosec.

Plaintiffs counter that the Amended Conpl aint satisfies
t hese el enments because it alleges that Defendants were unjustly
enriched at Plaintiffs’ expense due to the allegedly deceptive
mar keti ng schene in obtaining the higher price for Nexium over
Prilosec. Plaintiffs contend that a sufficient connection exists
bet ween Defendants’ gain and Plaintiffs’ |osses since Plaintiffs
pai d higher prices for an equivalent drug as a result of
Def endant s deceptive conduct.

The Third Crcuit's decision in Steanfitters Local

Uni on No. 420 Welfare Fund v. Philip Mirris, Inc., 171 F.3d 912,

(3d Cir. 1999), provides guidance to the Court on this issue.
The Third Circuit explained that “[i]n the tort setting, an
unjust enrichment claimis essentially another way of stating a
traditional tort claim(i.e., if defendant is permtted to keep
the benefit of his tortious conduct, he wll be unjustly
enriched).” 1d. at 936. Therefore, the court held that
di sm ssal of an unjust enrichment claimwas appropriate where a
plaintiff cannot establish proximte cause due to the renoteness
of the injuries in relation to the defendant’s wongful conduct.
Id. at 936-37.

As expl ai ned above, the Anmended Conplaint has failed to
establish the requisite causal nexus between the all eged w ongful

conduct (Defendants’ marketing of Nexium and the injuries



suffered (Plaintiffs’ purchase of Nexium. Therefore, based on
t he renot eness between the all eged m sconduct and the injury
sustai ned, the Court finds that the clains for unjust enrichnent

must be di snissed. See Pa. Enpl oyees Ben. Trust Fund v.

Astrazeneca Pharnmaceuticals LP, No. 09-5003, 2009 W. 2231686, at

*6 (MD. Fla. July 20, 2009) (dism ssing claimfor unjust
enrichment based on defendant’s all eged deceptive marketing
practices to substantially inflate the nunber of Seroquel

prescriptions on the ground of renoteness); lronworkers Local

Uni on No. 68 v. AstraZeneca Pharnmaceuticals LP, 585 F. Supp. 2d

1339, 1346-47 (M D. Fla. 2008) (dism ssing unjust enrichment

cl ai m agai nst pharmaceuti cal manufacturer and nedi cal marketing
firmfor sales fromfraudul ent schene to pronpte antipsychotic

drug, Seroquel, given renoteness of economc harmfrom all eged

fraudul ent schene); see also In re Guidant Corp. |Inplantable

Defibrillators Prods. Liab. Litig., 484 F. Supp. 2d 973, 985 (D

M nn. 2007) (dismssing third party payor unjust enrichnent claim
under Pennsyl vani a | aw because the all eged harmwas "too
remote.").

4. Negl i gent M srepresentation

To assert a claimfor negligent m srepresentation, the
followi ng el ements nmust be present: (1) a pecuniary duty to
provi de accurate information, (2) the supplying of false

information, (3) failure to exercise reasonable care in obtaining



or comunicating information, and (4) a pecuniary | oss caused by

justifiable reliance upon the false information. See Atwell v.

RH'S, Inc., No. 02-12-003, 2006 W. 2686532, at *1 (Del. Super.

Ct. Aug. 18, 2006). More specifically, in order to successfully
assert a claimfor negligent msrepresentation, the plaintiff

must al |l ege that she relied upon the m srepresentations. See HM

Wexford LLC v. Encorp, Inc., 832 A 2d 129, 142-43 (Del. Ch. 2003)

(stating that justifiable reliance is an el enment of negligent

m srepresentati on under Delaware |aw); Bortz v. Noon, 729 A 2d

555, 561 (Pa. 1999) (“Negligent m srepresentation [under
Pennsyl vania |l aw] requires proof of: (1) a m srepresentation of
material fact; (2) nmade under circunstances in which the
m srepresenter ought to have known of the falsity; (3) with an
intent to induce another to act on it; and [ ](4) which results

ininjury to a party acting in justifiable reliance on the

m srepresentation.”) (enphasis added); Rose v. Am Tobacco Co.,

787 N.Y.S.2d 681, (N. Y. Sup. 2004) (“A viable claimof negligent
m srepresentation [under New York law] requires the plaintiff to
denonstrate the existence of a representation of material fact,
falsity, scienter, justifiable reliance and injury.”) (internal

citations omtted); Fejedelemv. Kasco, 711 N. W2d 436, 437

(Mch. C. App. 2006) (“A claimfor negligent m srepresentation

requires plaintiff to prove that a party justifiably relied to

his detrinment on information prepared w thout reasonable care by



one who owed the relying party a duty of care.”) (enphasis added)
(citations and quotation marks omtted).

Reliance is a necessary predicate for Plaintiffs’
negligent msrepresentation clainms. As explained above, the
Amended Conpl ai nt contains no all egations establishing that the
named Plaintiffs relied upon, or were even aware of, Defendants
al | egedly deceptive marketing canpai gns before purchasi ng Nexi um
Therefore, Plaintiffs’ negligent msrepresentation clainms wll be
di sm ssed on the ground that no allegations of reliance are
presented in the Anended Conpl ai nt.

C. Dism ssal with Prejudice/ Leave to Anend

Def endants have noved to have this action dism ssed
with prejudice. D smssal with prejudice has been characterized

by the Suprenme Court as a “harsh renmedy.” New York v. Hill, 528

U S 110, 118 (2000). Al though Federal Rule of Cvil Procedure
15 states that | eave to anend “shall be freely given when justice
so requires,” dismssal of a count in a conplaint with prejudice
is appropriate if anmendnent woul d be inequitable or futile.

Al ston v. Parker, 363 F.3d 229, 235 (3d Gr. 2004). “Wen a

plaintiff does not seek | eave to anend a deficient conplaint
after a defendant noves to dismss it, the court nust informthe
plaintiff that he has | eave to amend within a set period of tine,

unl ess anmendnent woul d be inequitable or futile.” Gayson v.

Mayvi ew State Hosp., 293 F.3d 103, 108 (3d Gr. 2002). In Shane




v. Fauver, 213 F. 3d 113, 116 (3d Gr. 2000), the Third Grcuit
instructed district courts to provide an opportunity for leave to
amend a conpl ai nt where the deficiencies warranting di sm ssal
could be cured by anendnent. The decision whether to grant |eave

to amend is within the discretion of the Court. Rolo v. Gty

| nvesting Co. Liquidating Trust, 155 F.3d 644, 654 (3d G

1998).
The passage of tine, standing alone, does not require
that a plaintiff be prevented from amendi ng a deficient

conplaint. Adanms v. Gould Inc., 739 F.2d 858, 868 (3d G r

1984). The focus of this inquiry is whether the delay is
consi dered “undue” in light of the effect on the defendant and
the plaintiff’s reason for not anending the conpl ai nt sooner.

Id.; see In re Mortgage Lenders Network, USA, Inc., 395 B.R 871

876 (Bankr. D. Del. 2008).

Plaintiffs contend that | eave to amend is appropriate
in this circunstance because the issue of reliance had never been
presented to the Court. |In other words, Plaintiffs enphasize
that despite the | ong pendency of the case, they never had any
reason to anend prior to the filing of Defendants’ notion.

Critical to the Court’s decision is that despite the
fact that this case has been pending for approximtely five
years, the majority of this time has been spent litigating issues

on appeal wholly separate fromthe issue of the deficiency of the



pl eadi ngs currently before this Court. |In fact, this case was
only transferred to this Court approximately 11 nont hs ago.
Courts have recogni zed that | eave to anend is appropriate when

t he del ay involved was | ess than one year. See, e.g., Arthur v.

Maersk, Inc., 434 F.3d 196, 204-05 (3d Cir. 2006) (affirming

grant of |eave to anend after a delay of el even nonths and
observing that “only one appellate court uncovered in our
research has approved of denial of |eave to anend based on a

del ay of less than one year”); Dubicz v. Commonweal th Edi son Co.,

377 F.3d 787, 793 (7th Cir. 2004) (holding that the district
court abused its discretion in denying |leave to anend after a

del ay of eight nonths); Roberson v. Hayti Police Dep't, 241 F.3d

992, 996 (8th Cr. 2001) (holding that delay of eleven nonths did
not justify denial of |eave to anend). The Court concl udes that
Plaintiffs have offered a justifiable reason for failing to anmend
the conplaint earlier and that the approximately el even nonth
delay will not work an undue hardshi p on Defendants. Thus,
Def endants’ request for dismssal with prejudice will be denied
and Plaintiffs will be granted | eave to cure the deficiencies
wi th the Arended Conpl ai nt.
| V. CONCLUSI ON

For the reasons set forth above, Defendants’ notion to
dismss will be granted, however, the dismssal wll be wthout

prejudice. An appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF DELAWARE

: ClVIL ACTI ON

PENNSYLVANI A EMPLOYEE, : NO. 05-075-ER
BENEFI T TRUST FUND, :
et al.,

Plaintiffs,
V.
ZENECA, INC., et al.,

Def endant s.

ORDER

AND NOW this 6th day of My, 2010, upon consideration
of Defendants’ Mdtion to Dismss for Failure to State a Caim
upon which Relief can be G anted (doc. no. 100), it is hereby
ORDERED t hat Defendants’ notion is GRANTED, and the Anended
Complaint is hereby DISM SSED with | eave to anend by Monday, My

17, 2010.

AND I'T | S SO ORDERED.

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.



