INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF DELAWARE

JOSEPH S. AGOSTINELLI,
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C.A. No. 98-217-GMS
V.

CHRISTIANA HEALTH CARE
SYSTEMS, INC. YaMEDICAL
CENTER OF DELAWARE,

N N N N N N N N N N NS

Defendant.

MEMORANDUM AND ORDER

The plantiff inthiscase, JosephS. Agogtindli (* Agodtingli”), filed this complaint on April 30, 1998,
dleging that his employer, Christiana Hedlth Care Systems (“CHCS’), retdiated againgt him when he
complained of unlawful age and gender discrimination in CHCS's hiring practices in violaion of the Age

Discriminationin Employment Act (“ADEA”),29 U.S.C. 623 (d), and Title V11, 42 U.S.C. 2000e-3(a) 2

129 U.S.C. 623 (d) states:
It shal be unlawful for an employer to discriminate againg any of hisemployees ...
because such individua, member or gpplicant for membership has opposed any
practice made unlawful by this section, or because such individua, member or applicant
for membership has made a charge, testified, asssted, or participated in any manner in
an investigation, proceeding, or litigation under this chapter.

2Section 704 (a) of Title VII sates:
It shdl be an unlawful employment practice for an employer to discriminate againg any
of hisemployees. . . because he has opposed any practice made an unlawful
employment practice by this subchapter, or because he has made a charge, testified,
asserted, or participated in any manner in an investigation, proceeding, or hearing under
this subchapter. 42 U.S.C. § 2000e-3 (a).



Presently before the court is CHCS's motion for summary judgment. Because Agostindli has falled to
edtablish aprimafacie case of retdiation, it will grant CHCS smoation. Thefollowing sectionsexplainthe
reasons for the court’ s decison more thoroughly.
l. SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate whenthere are no genuine issues of materid fact and the moving
party is entitled to ajudgment as ameatter of law. See Fed. R. Civ. P 56(c). When decidingamoationfor
summary judgment, the court mugt evauate the evidenceinthe light most favorable to the nonmoving party
and draw dl reasonable inferences in that party’ sfavor. See Pacitti v. Macy's, 193 F.3d 766, 772 (3d
Cir. 1999). The nonmoving party, however, must demongirate the existence of a materia fact supplying
sufficient evidence -- not mere dlegations -- for areasonable jury to find for the nonmovant. See Olson
v. General Elec. Aerospace, 101 F.3d 947, 951 (3d Cir. 1996) (citation omitted). To raise a genuine
issue of materid fact, the nonmovant “need not match, item for item, each piece of evidence proffered by
the movant, but smply must exceed the * mere scintilla
[of evidence] standard.” See Petruzzi’s | GA Supermarkets, Inc. v. Darling-Delaware Co., 998 F.2d
1224, 1230 (3d Cir. 1993) (citations omitted). The nonmovant’s evidence, however, must be sufficent
for areasonable jury to find in favor of the party, giventhe gpplicable burden of proof. See Anderson v.
LibertyLobby, Inc.,477 U.S. 242, 249-50 (1986); see also Armbruster v. Unisys Corp., 32 F.3d 768,
777 (3d Cir. 1994).

Specificdly, within the context of a Title VII or ADEA case, the employer must show that the
plantiff is “unable to raise a genuineissue of materid fact as to dther: (1) one or more dements of the

plantiff’ sprimafacie caseor, (2) if the employer offers alegitimate non-retdiatory reason for the adverse



employment action, whether the employer’s proffered explanation was a pretext for retaiation” in order
to obtain summary judgment. Krouse v. American Sterilizer Co., 126 F.3d 494, 501 (3d Cir. 1997)
(cting Jalil v. Avdel Corp., 873 F.2d 701, 708 (3d Cir. 1989)).
. BACKGROUND

A. Alleged protected activity

Agodtindli beganworking for CHCSin1967. Hewasemployed thereasaPurchasing Agent until
his termination in 1995.2 When Agostindli’s Purchasing Assistant, Angie Dukes, transferred from the
Purchasing Department, three gpplicants were interviewed for the vacated pogition. The gpplicants were
interviewed by Director of Purchasing, Hank Ffrench (“ Ffrench”), Assstant Director of Purchasing, Susan
Gadonas, and Agostindli himsdf. After conducting theinterviews, Agostindli favored hiring Jacque Riddle
(“Riddle’), a woman over forty, whom he asserted was the most qudified for the job. Spedificdly,
Agodtindli contends that he objected to Brown and preferred Riddle because Brown could not type.
According to Agodindli, both he and Gadonas believed that Riddle was the most qudified applicant.
Nonethel ess, Rob Brown (* Brown”) washired directly by Ffrench; Agogindli wasinformed of the decision
on or about February 9, 1994. According to Agostingli, under CHCS palicy, he should have had find
decision making authority in the hiring process for his assistant because he was the hiring supervisor.*

As a reault of Ffrench’s decision to hire Brown, Agogindli promptly complained to CHCS

3The plaintiff began working origindly at the Medica Center of Delaware, whose successor is
the defendant, Chrigtiana Hedlth Care Systems, Inc.

“This statement is corroborated by the testimony of Margaret Harrison, trainer for the
Department of Purchasing. Harrison stated that in her twelve-year experience with the Purchasing
Department, this was the only time that the Purchasing Manager made the hiring decison concerning a
Purchasing Assstant as opposed to the Purchasing Agent him or hersdf.
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Manager of HumanResources, Larry Bryson(“Bryson”) onor about February 18, 1994.> Agodtindli told
Bryson that Brown was unqudified for the job, and also that he fdt that “if Jacque Riddle was at least
twenty years younger, my boss would’ ve hired her over Mr. Brown.”® Agogtindli aso stated that “[his]
boss would've hired [Riddle] as awoman and twenty years younger.” Agodindli dated that Riddle is
“ggnificantly less youthful in age and gppearance than Angie Dukes and Rob Brown,” but did not allude
to their true ages except to say that Riddleis “over 40 and substantidly older” thanthe others. Agostindli
a0 expressed his concern to Employee Rdaions Representative, Mary Kate Harkins (“Harkins’).
Harkins confirms that Agostinelli expressed concern over age discrimination in her depostion.

It is not clear whether Riddle every complained to CHCS thet its failure to select her for the
position of Purchasing Assistant wasin any way discriminatory.”

B. Reprimands and events during Brown’s employment

Brown began working as Agogtingli’s Purchasng Assstant on or about March 14, 1994. He

SAgostindli aso contends that he complained to CHCS superiors Chris Lynch, Ray Siegfried,
and Mr. Cddas. However, the specific content and date of the complaintsis not clear from
Agodtindli’ s dlegetions.

%This statement is not confirmed in Bryson's deposition.  Bryson only states that Agostinglli
voiced concern that Brown was not qudified and could not type.

"CHCS says Riddle never complained of possible discrimination. Agostindli contradicts this
clam. In his briefing on the motion, Agostindli clams that “ Jacque Riddle complained to [him] and then
to Larry Bryson about the inequity of Brown being selected for the pogtion rather than Ms. Riddle”
D.I. 54 a 3. Therecord does not exactly support this contention. Rather, according to Agostindli in
his deposition, Bryson called him on behalf of Jacque Riddle, who dlegedly wanted to know why she
did not get thejob. D.I. 55 a B21. Agostindli dso claimsthat Riddle “decided to drop her
complant.” 1d. at B25. However, itisnot clear if Riddle’'s complaint was reated to discrimination,
and even if it wasif that discrimination was related to age, gender, or race (Brown is African-
American).



proved to be extremdy difficult to train. Department trainer, Margaret Harrison, stated that after just two
days, she informed Ffrench that she fdlt that Brown* couldn’t read or write.” Harrison was subsequently
removed from Brown'straining, and Ffrench assgned severd other trainers.  Eventudly, Agostindli was
asoassgnedtotranBrown. Brown'sprobationary period was extended and lasted for one year — longer
than CHCS' s normd ninety-day probationary period or sx-monthevauationperiod. Despite the gpparent
difficulty intraining Brown, hisperformance was subsequently assessed as“ satisfactory” onJune 13, 1994.

According to Agostindli’s termination report from CHCS, the day after Brown's hire, he
complainedabout Brown' s performance at ameeting, and subsequently asked Procurement Agent, Joanne
Baker, when someone was going to admit that ahiringmistake was made. Thereport indicated that CHCS
believed that this statement indicated that Agogtindli “[had] pre-judged [Brown’s] &bilityprior to givinghim
achance” Agostindli reported to Ffrench that Brown was “illiterate and could not type’ shortly after
Brown was hired, and apparently met again withBryson*to resffirmthat [Brown] was not qudified for the
postion.” Agogtindli admits to making a* comparison chart” between Brown and Riddle and presenting
it to Harkinsin an inquiry about Brown's sdlection.®

Ffrenchsent Brownto atyping classinlate Marchof 1994. Agostingli thentold Riddlethat Brown
was paticipating inthe classin April of 1994. Whenshe received thisinformation, Riddle thentel ephoned
Brysonto voice her disstisfaction. Following Riddl€ scomplaint, Bryson contacted Agostinglli; according

to Agostindli, Bryson was “upset” that Brown had violated CHCS s policies regarding confidentiaity by

8t is unclear when this occurred, though it seems to have occurred early onin Brown's
employment.It does not appear in the CHCS report, nor does Agostinglli’ s reference to a subsequent
complaint to Harkins following this event.



telling Riddle that Brown was assigned to atyping class.

As a reault of his satement concerning the typing class, Agostinelli received his first forma
disciplinary memo, whichCHCS labeled a“ Coaching,” fromthe hospital on June 20, 1994.° This report,
entitled “Breach of Confidentidity,” stated that Agostindli had discussed a confidentia Personnel matter,
despite being givenclear ingructions that the mattersat issue were confidential. Thereport also stated that
Agodtindli denied the discuss onuntil he was confronted about theissue. Thereport dsofound through later
investigation that Agogtindli had indeed breached confidentidity, and that Agostindli engaged in this
behavior despite three warnings. The document also advised that the consequencesfor afurther problem
in thisareawould result in “further disciplinary action up to and indluding termination.”

In a two-page, typed response, Agostingli challenged this disciplinary action as unwarranted.
Agodtindli denied the mattersin response, and clams that the list of typing class participantswas a matter
of public hospita record. Agostingdli did admit, however, to meking a more genera comment that “the
problem we are having is because we did not hirethe proper individud.” Inaddition, Agostindli’ swritten
chdlenge is devoid of any suggestion that unlawful retaiation motivated the coaching.

During this time period, tendons mounted between Agostindli, Brown and Ffrench, and this
produced heightened strain in the work environment. Agostinglli claims that Brown made thregtening

gesturestowards himand threatened to shave his head, dye his har orange, and cometo work witha gun.*°

SCHCS uses amulti-step disciplinary system in which the increasingly severe actions of
“coaching,” “warning,” “reprimand,” suspenson and termination are employed.

19This dlegation is confirmed by the CHCS report, which aso states that Agostinglli
complained of Brown's threatening comments during ameseting. CHCS daesthat its investigation
found Agostindli to have been acting ingppropriately during the meeting.
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Inaduly 7, 1994 email, Agogtindli complained to Chris Lynch, Director of HumanResources, that he was
tired of being harassed by French. Ffrench was reprimanded a one time for telling Agostindli that
“nobody likes you Joe.”

On December 29, 1994, Agostindli received another formd disciplinary action, a “Reprimand,”
from CHCS for poor work performance. The Reprimand stated that Agostindli inhibited the training and
evauation process of Brown, did not actively participate in the training, and displayed ingppropriate
behavior towards Brown. Again, Agostindli chdlenged this disciplinary action usng CHCS's formad
Employee Problem Solving Procedure.** In the course of the Problem Solving Procedure, Agostindli
issued a rebutta statement. In his rebuttal statement, Agostindli rgected his evauations, but did not
mention that his dissatisfaction with Brown was related to his age or past discrimination in hiring against
Riddle due to her age. Ffrench and Ffrench’'s supervisor, Ray Seigfried, upheld the Reprimand. On
February 23, 1995, Agodtindli chdlenged the action againgt him before the Peer Review Pand. The Peer
Review Panel determined that the discipline against Agostindli was warranted because he had displayed
an “unwillingness to fallow the guidance’ of management and human resources, and that his actions had
“inhibited [the Purchasing] Department’ s ability to objectively evauate the performance of [his] Assstant.”
Although upholding the disciplinary action againsgt Agostindli, the Peer Review Pand  reduced the

“Reprimand” to a“Warning.”

1CHCS employs an Employee Problem Solving Procedure which provides digible employees
with aforma means of addressing individua disputes regarding the application of policies, procedures,
and organizationd practices. The formal process permits an employee to seek redress with
successively higher levels of management within his or her management chain, as well as the opportunity
to present his or her case before a Peer Review Pandl.
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C. Reprimands and events following Brown’s transfer

InApril of 1995, Brown began working as assistant to another Purchasing Agent, and Riddle was
hiredasAgodindli’ sassstant in August of 1995. During thistime period, tensionsa so developed between
Agodtindli and Riddle. Spedificdly, Riddle complained that Agostindli treated her poorly, that Agostindli
caled Brown incompetent and compared her performance with Brown'’s, and that Agogtindli undermined
Ffrench.

In September of 1995, Agostindli received yet another forma “Reprimand” entitled, “Lack of
Courtesy,” regarding a verba dtercation with Riddle which occurred on August 11, 1995.22  The
Reprimand stated to Agodindli: “Asasupervisor your actions were contrary to the guidance provided to
you previoudy onthe tone and manner in [sic] which you use when deding with your assstant. Also, you
have agan behaved in a manner inconastent with [the company’s] Core Vaues” The Reprimand dso
advised Agogtindli that “further occurrences of this nature will be reviewed and may result in further
disciplinary action up to and including termination.”*®

Agan, Agodindli initiated the Problem Solving Process at the executive management level to
challenge the September 1995 disciplinary action. He presented his case to James F. Cadas (“Caldas’),
Chrigiana Care’s Chief Operating Officer, in a lengthy meeting. Cadas upheld the disciplinary action
agang Agogtindli. Theinvestigation related to the September 1995 reprimand aso found that Agostindli

had improperly attempted to influence his assistant, Riddle, prior to her meeting with Cadas. Agostindli

2The reprimand is not officialy dated, but was signed September 1, 1995.

BRegarding thisissue, Agogtindli’ s termination memo stated that “the fact finding reveded that
he was treating [Riddl€] in an unacceptable manner, and that he was creating a hogtile environment with
his demeaning comments about g&ff, to include Mr. Ffrench.”
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dams that the dtercation was a “minor incident” and did not “disturb the whole department” as was
aleged.

OnOctober 17,1995, Agodindli wasissued afourthdisciplinary action, another “ Reprimand” for
“Work Performance [and] Improper Use of Time’ for leaving hiswork areafor forty minuteson October
3,1995. The Reprimand explained that Agostindli was “unable to write an account of your wheresbouts
for that period, yet it was unnecessary for [him] to be out of [his] work area” Agogtindli refused to Sgn
this document. However, inamemo to Ffrench dated October 6, 1995, Agostindli stated that the time
was spent completing a shuttle pick-up for the mail, using the restroom, and stopping a a pharmecy.

D. Agostindli’s Termination

1 Termination and Agostindlli’s Challenge

OnNovember 15, 1995, CHCS terminated Agogtindli’ semployment.** Thenext day, Agostindli
recelved athree-page document outlining the reasons for hisdischarge. Thisdocument recounted specific
instances in which Agostindli had been disciplined, his chdlenge of those disciplinary actions under the
forma Problem Solving Procedure, and the falure of Agostindli to change his behavior to comply with
CHCS sformal standards, despite efforts by management and Human Resources to assst Agostindli in
doings s0. Specificdly, the terminaion memo cited Agogtindli’s:

. sub-optimal working relationship with and ingppropriate behavior toward Brown;
. sub-optimal working relationship with and ingppropriate behavior toward Riddle;

14Although CHCS marks November 15th as the date termination, Agostinelli does not.
According to his complaint, he was “ suspended” on November 16th and ultimately terminated on
December 20th. The December 20th date coincides with the date of the actual Peer Review Decison.
Upon consideration of the record, it appears that the November 15th date is correct. D.l1. 50 at A-
141.



. continued obsessive behavior toward Brown even after Riddle became his assstant; and
. creation of a hodtile environment with his demeaning comments about saff, including Ffrench.

D.I.50 at A138.

On December 18, 1995, Agodtindli challenged his termination before a Peer Review Pand in
accordance with CHCS Problem Solving Procedures. The Peer Review Panel upheld Agostindli’s
discharge. It explained that:

Our investigation revedled that the ingppropriateness of your behavior as a supervisor has been

brought to your attention on numerous occasions. Despite the guidance that was provided, you

have not been successful in modifying your behavior. As aresult, your actions continue to create
an intimidating and hogtile work environment. Thisisincongstent with the Medica Center’ s Core

V duesand the EmployeeRe ations Philosophy whichdl members of management arechargedwith

upholding. Based on thefacts of the case, wefind it necessary to uphold the decision to terminate

your employment.
D.l.50 at A-141.
2. Attempt to Manipulate the Composition of the Peer Review Panel

According to the CHCS protocol, a Peer Review Panel may be assembled to hear a party’s
grievance. The protocol dlows for the random selection of appropriate panel members, but appears to
dlow the employee to sdlect which pooled members will it on the panel. Prior to the meeting of the
December 1995 Peer Review Pandl, Agostindli again attempted improperly to influence the Problem
Solving Procedure. In his depogtion, Agogtindli admits to attempting to mark one of the cards in order
to get a pecific individua on the pand. This card was not used and thus, the process was not adversdly
affected by thisincident. Agostindli contends that none of the pandists that he selected gppeared on the

lig for his panel. Agogtindli stated that he then attempted to secure a place on the pand for “the chaplain”

by trying to mark his card.
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Agosindli’ sattempt to mark the card congtituted a separate offensefor which he could have been
discharged. However, the Peer Review Pand was not advised of Agostindli’ sinappropriate action when
it met on December 18, 1995. The court aso notes that Agodindli admits that the pand did not act or
guestion him in an ingppropriate manner. Despite this admission, Agostingli subsequently complained
about how his Peer Review was handled to CHCS managers, Lynch, Caldas, Harkins, and Bryson.

E. Eventsfollowing Agostindli’s termination

After histermination, Agostindli gpplied to many companies seeking employment induding Union
Hospitd.”® In February, 1996, Agostinglli sent aletter and resumeto Union Hospital Vice President James
Crouse (“Crouse’), after which Agostindli clams he recaived a phone interview from Crouse. Agostindli
states that at that time, Crouse told him that he was going to cal Ray Siegfried (“ Siegfried’), who is
Ffrench’'s manager at CHCS. This was the last reported contact regarding this prospective job.

Crouse stated that he never spoke with Agostinglli, and that the application process was instead
likely handled primarily by Union’'s human resources department. Selgfried also contends that he never
spoketo Crouse about Agodtindli. PamelaGouge, Crouse' scoworker, contends only thet it iscustomary
to speak with prospective gpplicants, that she believes that Agostinglli was interviewed, and that she
believes that negative talk was exchanged between Crouse and Seigfried with regards to Agostinglli’s
application. D.I. 55at B-74, 88.

About a year later, Agostindli applied again to Union Hospitd. This time he requested that

Crouse' s co-worker, Pamela Gouge (“ Gouge’), speak directly to Tim Congantine (* Conganting’), who

BAgodtindli wrote to more than ninety companies and employment agencies seeking ajob or
assganceinfinding ajob. It gppearsthat he did not meet with success until late 1998.
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had replaced Crouse as the supervisor over purchasing agent hires. According to Gouge, Congtantinewas
“impressed” with Agostindli’s credentids when Gouge approached him with Agostingli’s resume.
Agodindli states that he then called Congtantine, and dams that Congtantine was not interested in an
interview as aresult of the previous conversation between Seigfried and Crouse.

Congantine stated that he does not remember speaking to Agodindli. He further states that he
does not remember ever tdling anyone, induding Gouge, that he wasimpressed with Agogtindli’s resume.
Congtantine contends that he did speak to Crouseinorder to get feedback about some of the candidates,
including Agogtindli, and that he “[doesn’t] recdl specifics, but | [don't] recdl it being very favorable.”

Agostindli did not secure a podtion with Union Hospita. He did get a job with Graver
Technologiesin 1998.

Thereisaso evidenceinthe record that Agostindli gpplied to Pennsylvania Hospitd’ s Purchasing
Department in January or February of 1997, and interviewed with Tony Pasquarella, the Director of
Pharmacy and Purchasing. Agostindli was not hired for this podtion. Tom Karrenbauer, one of
Pasquarella’ s subordinates cdled Ffrench at CHCS twice, seeking information about Agosiindli. Both
Ffrenchand Karrenbauer testifiedthat Ffrench said nothing to Karrenbauer about Agogtindli. 1ndeed, both
mentestified that Ffrenchreferred Karrenbauer to CHCS' s Human Resources Department. Thus, itseems
that Pasguardla, who apparently made the hiring decision, received no information about Agostindli from

CHCS.

V.  DISCUSSION

The framework for evauating a plantiff’ sdiscriminationdamunder Title V1 hastraditiondly been
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employed inthe evaduationof ADEA retdidion dams. See, e.qg., Barber v. CSX Distribution Services,
68 F.3d 694 (3d. Cir. 1995); Maxfieldv. Snclair Int’l, 766 F.2d 788 (3d Cir. 1985, cert. denied, 474
U.S. 1057 (1986)). To stidfy his primafacie burden with regards to both clams, the plaintiff must show
“(1) protected employee activity; (2) adverse actionby the employer ether after or contemporaneous with
the employee' s protected activity; and (3) acausal connection betweenthe employee’ s protected activity
and the employer’ sadverse action.” SeeKrouse, 126 F.3d at 500 (citing Woodson v. Scott Paper Co.,
109 F.3d 913, 920 (3d Cir. 1997)); see also Jalil, 873 F.2d at 708. If theemployee establishesaprima
fade case, the burden shifts to the employer “to advance a legitimate, non-discriminatory reason for its
adverse employment action.”'® See Krouse at 500. If areason isarticulated, the burden then shifts back
to the plaintiff to prove that the employer’ sproffered explanationwasfaseand that retaiationwasthe true
motivation behind the adverse action. Seeid. at 501 (citing . Mary’ s Honor Ctr. v. Hicks, 509 U.S.
502, 519 (1993)). Though the burden of persuasionmay shift, the burden of proof remains withthe plaintiff
a dl times. See Woodson, at 920 n.2.

A. Title VIl retaliation claim

In order to meet hisprimafade burdenonhis Title V11 retdiationdam, Agogtindli must first show
that he complained about an unlawful employment practice under Title VII. Title VII prohibits the
congderation of race, color, religion, sex, or nationd origin in employment practices, and aso prohibits

discrimination based upon any of these characteristics. See42 U.S.C. 8 2000e-2 (a) (stating that “it shall

16 The employer’ s burden is “rdatively light: it is satisfied if the defendant articulates any
legitimate reason for the [adverse employment action]; the defendant need not prove that the articulated
reason actudly motivated the decison.” 1d. at 500-1 (citing Woodson, 109 F.3d at 920 n.2).
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be unlawful for an employer to limit, segregete, or classfy hisemployees. . . because of such individud’s
race, color, religion, sex, or nationd origin®); see also 42 U.S.C. § 2000e-2 (m) (stating that “anunlawful
employment practice is established when . . . [any of these factorg] [is] a mativating factor for any
employment practice, eventhough other factorsa somotivatedthepractice”). Inhisdepostion, Agostindli
has stated that he believed that “[his] boss would' ve hired [Riddl€] asawomanand twenty yearsyounger.”
When asked if he explained to Harkins “what discriminationwas involved, sex, [or] disability,” Agostindli
replied “age’ and then dtated, “yea, it was age, wetaked bout age.” In addition, he concedesthat hetold
“Larry Bryson and other management people that Riddle was not hired . . . because of her age.”

In light of Agostindli’s own admissons, the court concludes that Agostindli did not engage in
protected activity, and thus, he cannot establish aprimafacie case of retdiationunder Title VII. Agostindli
by hisownwords has negated his contention that his discrimination complaints were in any way related to
Riddle s gender. By gating that he believed that Riddle would have been hired had she been a younger
woman, Agostindli, infact, concedesthat he believed that Riddl€ sgender had nothing to do withFrench's
section. When questioned whether hebelieved that sex discriminationwasinvolved, Agostindli confirmed
that it was not by stating that he believed that “it wasage.” Because Agogtindli has not demongtrated that
he complained about discrimination due to Riddle's gender, Agostindli has faled to establish that he
engaged in protected activity. Thus, he fails to date an actionable Title VII retdiation clam under 42
U.S.C. 8§ 2000e-3 (). Seee.g., Malarkey v. Texaco, Inc., 704 F.2d 674, 674-75 (2d Cir. 1983)
(upholding dismissal of gender discriminationdamwherefemde plaintiff contended promotions were given

only to atractive women).
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B. ADEA retaliation claim
1. Prima Facie case

Agan, to state aprima facie case of retdiation, a plantiff must show that he engaged in protected
employee activity, suffered an adverse action by the employer ether after or contemporaneous with the
employee’ s protected activity; and that there is a causal connection between the employee's protected
activity and the employer’ s adverse action. See Krouse, 126 F.3d at 500.

a Protected activity

In order to state avalid retaiation clam under the ADEA, Agostindli need not prove the merits
of hiscomplaints, but smply that “he was acting under good faith[and a] reasonable belief that aviolation
exised.” See Griffiths v. Cigna Corp., 988 F.2d 457, 468 (3d Cir. 1993). Assuming Agosindli’s
bdiefs were reasonable, his complaints must have, however, ather explicitly or implictly alleged that
Riddl€ s age was the cause of the dleged unfairness. See Barber, 68 F.3d at 702 (dating that “informal
protests of discriminatory employment practices, including making complaints to management” may
condtitute protected activity as the filing of a forma E.E.O.C. charge is not required, however, that
“generd” complaints do not giveriseto protected activity). According to the record, Agostindli specified
that he believed that discrimination had taken place asthe result of Riddle's age when he complained in
1994 to Brysonand Harkins, and when hefiled a charge of discrimination with the EEOC on December
5, 1997.

Although Agostindli complained about aleged age discrimination againg Riddle, and not himsdlf,
Agodtindli was engaged in protected activity. Under 29 U.S.C. § 623(d), whereanemployeeisretdiated

against because he advised hisemployer that he opposes adiscriminatory practice againg himsdf or other
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employees, he has engaged in protected conduct. Thus, Agostindli has established the first element of a
primafacie case of retdiation.
b. Adverse employment action

The second dement of aprimafacie case of retdiationrequiresthat Agogingli’ sprotected activity
was followed by an actionable adverse action by CHCS SeeKrouse, 126 F.3d at 500. An action, other
than the obvious discharge or refusd to rehire, is“adverse’ “only if it dtersthe employee’ scompensation,
terms, conditions, or privileges of employment, or deprives him or her of employment opportunities” See
Robinson v. City of Pittsburgh, 120 F.3d 1286, 1300 (3d Cir.1997). Thisaleged retaiatory conduct
mugt be serious and tangible enough to adversely affect aplantiff’ sstatus asanemployee. Seeid.; seealso
Schmidt v. Montgomery Kone Inc., 69 F. Supp. 2d. 706, 713 (E.D. Pa. 1999) (dating that the plaintiff
must show the employment action was “ materid”).

The Third Circuit recently addressed thisissue inWeston v. Pennsylvania, 251 F.3d 420 (3d Cir.
2001).Y In Weston, the court held that the plaintiff’s prima facie case of retdiation failed because being
given two written reprimands did not conditute an adverse employment action. See id. at 430.
Emphadzing that “Title VI specificdly prohibits action which would "deprive or tend to deprive any
individud of employment opportunities or otherwise adversely affect his status as an employee” 1d. at
430-31 (citing 42 U.S.C. S 2000e-2(a), the court found that it would consider the written reprimands at

issue to be an adverseemployment actiononly if the plaintiff could show that, “thet these writtenreprimands

¥In Robinson v. City of Pittsburgh, 120 F.3d 1300 (3d Cir.1997), the Third Circuit held that
unsubstantiated oral reprimands and unnecessary derogatory comments were not adverse employment
actionsin aretaiatory conduct case. 1d. at 1301.
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affected the terms or conditions of hisemployment.” 1d. In particular, the court noted that even though
these reprimands were placed in the plaintiff’ s personnd file for Sx months,
he was not demoted in title, did not have his work schedule changed, was not reassigned to a
different positionor locationinthe prison, did not have his hoursor work changed or dteredinany
way, and that he was not denied any pay raise or promotion as aresult of these reprimands.
Id. Therefore, the court concluded that they did not change or dter his employment status. Id.
Here, Agogtindli contends that he suffered adverse employment actions as a direct result of his

support of Riddle when he was subjected to a series of disciplinary actions and subsequently discharged.

According to the record, Agostindli recelved the following reprimands from CHCS:

1. Breach of Confidentidity (June 1994)

2. Work Performance (December 1994)

3. Lack of Courtesy (September 1995)
4. Improper use of Time (October 1995)
5. Termination (November 1995)

There is no evidence in the record that the first four reprimands resulted in any deterioration of
Agodindli’s status, job responghilities, sdary, benefits, or any other materiad terms, privileges, or
conditions of hisemployment. Asin\Weston, Agostindli hasfailed to offer any evidencewnhichwould show
that these disciplinary actions affected the terms or conditions of his employment. Therefore, only
Agostindli’ s discharge may count as an adverse employment action for purposes of the test.

Agogtindli aso contends that Seigfried, on bendf of CHCS, retdiated agangt him in February,
1996 by giving him a negeative recommendation for a job at Union Hospitd. Agostingli further contends

that this recommendation foreclosed a second job opportunity with Union Hospital in February, 1997.18

18Agostingli does not contend that he received a second negative recommendation from
Seigfried in 1997. Rather he sates that the 1996 recommendation had negative repercussions on his
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Even viewing the facts in the light most favorable to the plantiff, the court cannot consider this
aleged negative recommendation as an adverse employment action. First, the court notesthat Agostindli
was no longer an employee of CHCS when Segfried dlegedly gave the negative recommendation.
Agodtindli offers nothing in support of hisclaim that these post-termination actions somehow could affect
the terms and conditions of hisemployment. See Robinson, 120 F.3d at 1300. Moreover, Agogtingli
admitsthat he offersno evidence asto the content or vdidity of this recommendation, nor any evidence that
a negative recommendation could have even been motivated by his complaints about age discrimination.
Inlight of Agostindli’ sworkplace conduct and extensive list of reprimands, there is agreat possibility thet
a negative recommendation was based upon non-discriminatory reasons. The court thus holds that
Agosindli’s negdive post-termination recommendation would not condtitute an adverse employment
action. Therefore, the court will only consder Agostindli’ s discharge as a adverse employment action.

C. Causd link

The court must next examine whether a causal link exists between Agostindli’s protected
complaints and his termination. Agogtindli claimsthat the “causd link between [hig] protected activity of
complaining about Rob Brown and supporting Jacque Riddle€ sapplicationfor the podtion was immediate
and obvious to dl membersof the Purchasing Department.” D.l. 54. However, the court finds that after
reviewing the record, this link in naither immediate or obvious. Again, viewing the record inthe light most

favorable to Agostindli, the court finds that he has failed to show that there was a causal link betweenhis

1997 opportunity for a position, and that “[he] figured, again, [Siegfried], whatever he said, was the
reason they weren't going to cal me.”
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complaintsabout age discriminationagaingt Riddle and his termination. Examining the tempord proximity
between the employee' s protected activity and the adverse employment action is an obvious method by
which a plaintiff can proffer circumgtantia evidence “ sufficient to raise the inference that [hig| protected
activity wasthe likely reason for the adverse action.” See Kachmar v. Sungard Data Systems, Inc., 109
F.3d 173, 177 (3d Cir. 1997) (ating Zandersv. National RR Passenger Corp., 898 F.2d 1127, 1135
(6th Cir. 1990) and Jalil, 873 F.2d at 708). The events a issue must not only be proximate, but their
timing must be “‘unusualy suggedtive of a retaliatory motive before a causal link will be inferred.” See
Krouse v. American Sterilizer Co., 126 F.3d 494, 503 (3d Cir. 1997); see also Lewisv. State of
Delaware Dept. of Public Instruction, 948 F. Supp. 352, 364 (D. Del 1996) (citing Robinson v.
Southeastern Pa. Transportation Authority, 982 F.2d 892, 894-95 (3d Cir. 1993) (holding that two
yearsistoo long an intermittent period for causation to be inferred).

The causal link is very context-specific. See Kachmar, 109 F.3d at 178. When thereisalack
of tempord proximity and immediacy between cause and effect, circumgtantid evidence of a* pattern of
antagonism” by the employer following protected activity may give rise to an inference of causation. See
Id. at 177. Conversdly, intervening unprotected conduct by the employee may sever the causa connection
between protected activity and anadverse action. See Mesnickv. General Elec. Co., 950 F.2d 816, 828
(1<t Cir. 1991) (holding no causd link where a* particularly provocative act inoutright defiance” occurred
prior to terminationand nine months following a protected complaint); seealso Kiel v. Select Artificials,
Inc., 169 F.3d 1131, 1136 (8th Cir. 1999) (holding that an argument immediatdy prior to termination
severed any suggested causd link); seealso Seaman v. CSPH, Inc., 179 F.3d 297, 301 (5th Cir. 1999)

(holding that termination was the immediate result of insubordination despite employee’s mention of
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protected complaint in the argument).

Firgt, the court concludesthat thereis alack of proximity betweenthe protected complaint and the
adverseactioninthiscase. Agostindli’sfirst age-related complaints occurred in February of 1994. These
complaints occurred about eighteen months prior to his November, 1995 notice of termination.
Intermittently, Sx months passed between Agodtindli’s firgt and second reprimands, during which time
Agosindli’ semployment and status remained intact. Following hisWork Performanceactionin December
1994, Agostindli’s status again remained congtant for nine months until September of 1995. In aclugter
of occurrences thereafter, Agodindli was disciplined in September, 1995 and again in October, 1995
before he was findly terminated in November of 1995. The court finds that this chronology adds to its
finding that tempora proximity between the 1994 complaints and Agostindli’ s 1995 terminationislacking
inthiscase. SeeKrouse, 126 F.3d at 503 (holding that nineteen months between E.E.O.C. complaint and
dleged adverse action precluded acausal link); seealso Veronev. Catskill Regional Off-Track Betting
Corp., 10 F. Supp. 372, 376-77 (SD.N.Y. 1998) (holding no causal connection between protected
complaints fifteen and sx months prior to termination where employee had an dtercation with supervisor
which occurred immediatdly prior to termination).

Second, the court findsthat Agostind i’ sintervening unprotected conduct has severed any putative
causd link betweenhis 1994 protected complaints and his 1995 termination. See Alston v. Rice, 825 F.
Supp. 650, 655 (D. Dd. 1993) (holding that plaintiff was terminated not for discriminatory reasons, but
for “insubordination,” “caugng discontent amongs [his] staff,” and “poor work performance” when
consdering ‘whether the plaintiff was performing his job a the level that met his employer’s legitimate
expectations') (citing Loeb v. Textron, Inc., 600 F.2d 1003, 1013-14 (1<t Cir. 1979)). Agodindli
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confirmsthat he breached confidentidity by telling Riddle that Brown was sent to atyping class, the act he
was reprimanded for in June 1994. Agostineli dso admits to keegping a “comparison chart” between
Brown and Riddle and presenting the chart to Harkins. Agostindli’ s behavior following Brown' stransfer
seems no less antagonidtic, as his relaionships with management and with Riddle were both poor and
confrontational. Agostingli concedesto having an dtercation with Riddlein September, 1995, dbat smal,
and admitsto being away fromhis desk for forty minutesin October of 1995. In addition, dthough hewas
not disciplined for hisfina act of insubordination, Agostindli so does not dispute that he tried tomark a
card for his Peer Review hearing immediately prior to his find termination  Findly, and most Sgnificant,
throughout his campaign to discredit Brown, Agogtingli did not meke a single forma complaint about the
aleged discrimination towards Riddle. Moreover, outside of his dleged initid complaintsto Bryson and
Harkins, thereisno evidencethat Agostindli ever raised the issue of retaliationor age discrimination during
any the responses and challenges to the disciplinary actions taken against him.°

Inlight of this undisputed evidence in the record, Agodtindli’s termination was justified. Thereis
no evidence that the so-caled pattern of antagonism by CHCS wasinany way motivated by Agogtindli’s
1994 age discrimination complaints. The lack of tempora proximity between the protected activity and
adverse employment action and Agostindli’ sintervening acts suggest the absence of acausal connection

between his satutorily protected complaints and his termination fromemployment. Insum, Agostindli has

¥Agodtindli daimsthat he did not know that he could make aforma complaint about
discrimination or retdiation through the Problem Solving Procedure. However, the CHCS Employee
Handbook clearly states that: “Employees are permitted to use this procedure to resolve any work-
related problem, including complaints related to discriminatory trestment . . . . without fear of reprisal.”
D.I.50 at A94.
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faled to establish a primafacie case of retdiation.
2. Legitimate Reason and Pretext

Even assuming satisfaction of the dements of hisprimafacie case of retdiation, Agogtindli has not
offered suffident evidence to rebut CHCS's proffered legitimate, nondiscriminatory reasons for his
termination. Asthe court has just explained, Agogtingli’ s termination was justified in light of his conduct
fallowing Brown’ shireand leading up to histermination. Thisdecisonwasuphed by anindependent Peer
Review Pand, which Agodindli does not contend wasinany way even avare of hisretdiation clam. See
Pamintuan v. Nanticoke Mem. Hosp., 192 F.3d 378, 387-88 (3d Cir. 1999) (affirming summary
judgment whereinternd review processuphed plantiff’ ssugpension, despiteplaintiff’ sargument that peers
decisonwasincorrect). Although Agostindli characterizesthe conduct of CHCSand Ffrenchin particular,
as openly retdiatory, Agodindli has faled to set forth any evidence from which areasonable fact finder
could conclude that retaiatory animus played arolein CHCS's decision-making process and that it had
adeterminative effect onthat process. See Krouse, 126 F.3d at 501. In order to raiseagenuineissue of
materid fact concerning whether CHCS' s |egitimate reasons were pretextud, Agosindli cannot merely
argue that CHCS sdecisons werewrong or erroneous, but rather, that it's decisons were motivated by
retiatory animus. Keller v. Orix Credit Alliance, Inc., 130 F.3d 101, 1108-09 (3d Cir. 1997).
V. CONCLUSION

For the foregoing reasons, the court finds that Agostindli has failed to show that thereisacausd
link betweenhisalleged complaints of age discriminationand histerminaion. Therefore, he cannot establish
aprimafade case of retdiation. Even assuming that Agostindli satisfied the dements of aprimafacie case

of retdiation, he has faled to create a genuine issue of materid fact from which areasonable jury could
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conclude that CHCS s legitimate, nondiscriminatory reasons for his termination were pretextud.
For these reasons, IT ISHEREBY ORDERED that:
1 The defendant’s motion for judgment for summary judgment (D.l. 48) shall be
GRANTED.

2. Summary judgment be and is hereby ENTERED in favor of defendant.

Augus 29, 2001 Gregory M. Seet
UNITED STATESDISTRICT JUDGE
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