INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF DELAWARE

ROBERT LEE WEBB,
Petitioner,
V. Civil Action No. 98-310-GMS
ROBERT SNYDER, Warden, and
ATTORNEY GENERAL OF THE STATE
OF DELAWARE,

Respondents.
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MEMORANDUM AND ORDER

Following ajury trid in the Delaware Superior Court, Robert Lee Webb was convicted of
trafficking in cocaine. He was sentenced to ten years imprisonment to be suspended after five years for
work release and probation. Webb is presently incarcerated in the Delaware Correctional Center in
Smyrna, Delaware. He has filed with the court! a petition for awrit of habeas corpus pursuant to 28
U.S.C. § 2254, assarting severd clamsfor relief. For the following reasons, the court concludes that
Webb has failed to exhaust state court remedies, and will dismiss the petition without prejudice for

fallure to exhaud.

BACKGROUND

! This matter was originally assgned to the Honorable Sue L. Robinson, but was
reassigned to this court on March 8, 1999.



On July 6, 1996, Robert Lee Webb was traveling on Route 1 through Kent County, Delaware,
on hisway from Connecticut to North Carolina. Webb was the driver and sole occupant of a small
blue car. Delaware State Police Officers Cathell and Anderson were on traffic control and contraband
interdiction duty in the areathat day. Asthe officers were exiting from Route 1 onto Route 10, they
observed Webby's car following abouit fifteen feet behind atruck at a speed of 40 to 50 miles per hour.
The officers stopped Webb for following at an unsafe distance.

At Cathdl’ s request, Webb produced his license and registration and stepped out of the car.
According to the officers, Webb appeared extremey nervous and was shaking so hard that the officers
became suspicious. They asked Webb if he was carrying contraband; Webb replied that he was not.
Webb then consented verbally and in writing to the officers request to search the car. As Anderson
began searching the car, Webb asked Cathell if he could retrieve his cigarettes from the console.
Rather than retrieving cigarettes, however, Webb attempted to reach for a duffd bag in the back seet.
Cathd| stopped him from reaching into the duffel bag. Anderson then searched the duffd bag and
found a bag of white powder. It waslater determined that the bag contained 99 grams of cocaine.

Based on these events, Webb was charged with trafficking in cocaine, possession with intent to
ddiver, and following a motor vehicle too closely. Webb moved to suppress the cocaine on the
grounds that the officers lacked probable cause to stop him and that his consent to search the car was
involuntary. Thetrid court denied Webb’'s motion to suppress. On April 15, 1997, ajury found

Webb guilty of trafficking in cocaine, but not guilty on the charge of following too dlosdly.? Webb was
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deliver.

The prosecution entered anolle prosequi on the charge of possession with intent to



sentenced on July 25, 1997, to ten years in prison to be suspended after five years for work release
and probation. On direct apped, Webb argued only that the officers lacked probable cause to stop
him in violation of the Fourth Amendment. (D.I. 10, Appdlant’s Opening Br.) The Ddaware Supreme
Court affirmed Webb's conviction and sentence. (D.l. 10, Delaware Supreme Court Order, Mar. 26,
1998, at 4.) Webb did not seek post-conviction relief in the state courts.

Webb has now filed the current petition for awrit of habeas corpus pursuant to 28 U.S.C. 8
2254. The respondents ask the court to dismiss the petition in its entirety for failure to exhaust Sate

court remedies.

M. EXHAUSTION AND PROCEDURAL DEFAULT
Pursuant to the federal habeas statute:

An agpplication for awrit of habeas corpus on behalf of a person in custody pursuant to
the judgment of a State court shal not be granted unlessiit appears that —

(A) the gpplicant has exhausted the remedies available in the courts of the State; or

(B)(i) thereisan absence of available State corrective process; or (ii) circumstances
exist that render such process ineffective to protect the rights of the gpplicant.

28 U.S.C. § 2254(b)(1). Grounded on principles of comity, exhaustion of state court remedies ensures
that state courts have theinitid opportunity to review federd congtitutiond challengesto state
convictions. Rosev. Lundy, 455 U.S. 509, 518-19 (1982); Werts v. Vaughn, 228 F.3d 178, 192
(3d Cir. 2000).

To satisfy exhaudtion, “ state prisoners must give the state courts one full opportunity to resolve

any condtitutiona issues by invoking one complete round of the State’ s established appellate review



process.” O’ Qullivan v. Boerckel, 526 U.S. 838, 844-45 (1999). Although a state prisoner is not
required to “invoke extraordinary remedies’ to satisfy exhaugtion, he must fairly present each of his
clamsto the state courts. Boerckel, 526 U.S. at 845, 848. Generdly, federal courts will dismiss
without prgjudice clamsthat have not been properly presented to the Sate courts, thus alowing
petitioners to exhaudt their clams. Linesv. Larkins, 208 F.3d 153, 159-60 (3d Cir. 2000). A mixed
petition, i.e., one containing both exhausted and unexhausted clams, must be dismissed for fallure to
exhaudt. Lundy, 455 U.S. at 510; Lambert v. Blackwell, 134 F.3d 506, 513 (3d Cir. 1998).

While afederd court is prohibited from granting habeas relief on an unexhausted claim, a
federa court is authorized to deny habeas relief on the merits of an unexhausted dam. See 28 U.S.C.
8§ 2254(b)(2). A petition containing an unexhausted claim, however, should not be denied on the merits
unless“it is perfectly clear that the gpplicant does not raise even a colorable federal clam.” Lambert,
134 F.3d at 515, quoting Granberry v. Greer, 481 U.S. 129, 135 (1987). “If aquestion exists asto
whether the petitioner has stated a colorable federd claim, the district court may not congider the merits
of the clam if the petitioner has failed to exhaust state remedies” Lambert, 134 F.3d at 515.

If aclam has not been fairly presented to the state courts, but state procedurd rules preclude a
petitioner from seeking further relief in the state courts, the exhaustion requirement is considered
satisfied. Lines, 208 F.3d at 160. Such claims are deemed proceduraly defaulted, not unexhausted,
because further state court review is unavailable. 1d. Federd courts should refrain from finding daims
procedurdly barred unless sate law clearly forecloses review of clams which have not previoudy been
presented to a state court. 1d. a 163. In questionable cases or those involving an intricate analys's of

date procedurd law, “it is better that the state courts make the determination of whether aclamis
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proceduraly barred.” Banksv. Horn, 126 F.3d 206, 213 (3d Cir. 1997).

[Il.  DISCUSSION
From Webb' s habess petition, the court ditills the following clamsfor rdlief:

@ The police stopped Webb's car without probable cause in violation of the Fourth
Amendment.

2 Because Webb' s consent to search his car was not voluntary, the search wasin
violation of the Fourth Amendmen.

3 The prosecution engaged in misconduct by faling to disclose evidence favorable to
Webb.

4 Counsd rendered ineffective assstance by unlawfully conspiring with the prosecution in
violaion of the Sixth Amendment.

) Because Webb was assigned two different State Bureau of Investigation numbers,
another person’s crimina history was erroneoudy attributed to him.

(6) Thetria court engaged in judicid misconduct.

The respondents concede that Webb'sfirst claim is exhausted, but argue that Webb did not
fairly present any of hisremaining clamsto both the Delaware Superior Court and the Delaware
Supreme Court. According to the respondents, Webb's remaining claims, except his claim of
ineffective assstance of counsd, are proceduraly barred for failure to raise them on direct apped. The
respondents assert that Webb can present his ineffective assistance of counsd clam in amotion for
post-conviction relief pursuant to Rule 61 of the Superior Court Rules of Criminal Procedure. Because

Webb's petition contains both exhausted and unexhausted claims, the respondents conclude, it must be



dismissed for failure to exhaust state court remedies?

The court agreesthat Webb'sfirst claim, i.e., that the police lacked probable cause to stop his
car, isexhausted. Webb presented it to the Delaware Superior Court in his motion to suppress, and
then to the Delaware Supreme Court on direct gpped. Exhaustion requires nothing more. See
Lambert, 134 F.3d at 513 (dating that a petitioner who raised an issue on direct appeal is not required
to rase it agan in a state post-conviction proceeding).

Webb aso raised his second claim based on involuntary consent to search hiscar in hismotion
to suppress. A review of hisbrief on direct gpped revedsthat he failed to rase thisissue to the
Ddaware Supreme Court — the sole issue on direct appea was whether the officers lacked probable
cause to stop hiscar. (D.I. 10, Appdlant’s Opening Br.) A thorough review of the state court records
a0 establishes that Webb did not present any of his remaining clamsto the state courts. The court
thus agrees with the respondents that Webb's claim based on lack of probable cause isthe only

exhausted dlaim presented in this petition.*

3 Alternatively, the respondents suggested that Webb withdraw any unexhausted claims
and proceed on the remaining claims raised in the current petition. In hisreply brief, Webb declined
ther invitation to withdraw any unexhausted clams. (D.I. 12, Reply Br.)

4 The respondents a so argue that federa habeas review of Webb's exhausted Fourth
Amendment clam is precluded by Stone v. Powell, 428 U.S. 465 (1976). In Stone, the Supreme
Court held that afederd court should not grant habeas relief based on an uncongtitutiona search or
saizureif the state had aready provided an * opportunity for full and fair litigation” of the Fourth
Amendment dlam. 1d. a 494. “Even otherwise potentially meritorious Fourth Amendment cdams are
barred on habeas when the petitioner had afull and fair opportunity to litigate them.” Deputy v.
Taylor, 19 F.3d 1485, 1491 (3d Cir. 1994). Although it appears that the respondents may be correct,
the court will not determine at this time whether Webb's Fourth Amendment clam is cognizeble. As
explained below, the court will dismiss the entire petition without pregjudice for fallure to exhaust ate
remedies, and will not reach the merits of any claims presented therein. If Webb decidestofilea
subsequent federd habeas petition, he should consder Stone v. Powell in deciding which damsto
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The court must next determine whether there remains an available state court remedy for any of
Webb's claims that were not properly presented to the state courts. If Webb can return to the state
courts for review of any clam, then his petition isamixed petition that must be dismissed without
prgudice for falure to exhaust. Lundy, 455 U.S. at 510; Lambert, 134 F.3d at 513. On the other
hand, if each of Webb's remaining clamsis procedurdly barred from state court review, the court
“may not go to the merits of the barred clams, but must decide the merits of the clam([] that [ig]
exhausted.” Toulson v. Beyer, 987 F.2d 984, 987 (3d Cir. 1993).

Webb's potentid avenue for obtaining Sate court review of hisremaining clamsisamotion for
post-conviction relief pursuant to Rule 61 of the Superior Court Rules of Crimina Procedure. Rule 61,
however, imposes severa procedura hurdles that must be satisfied before a state court will consider
the merits of a petitioner’sclams. See Super. Ct. R. Crim. P. 61(i); Younger v. Sate, 580 A.2d 552,
554 (Dd. 1990). Reevant to the current inquiry is the procedura hurdle of Rule 61(i)(3):

Procedura Default. Any ground for relief that was not asserted in the proceedings
leading to the judgment of conviction, as required by the rules of this court, is thereafter barred,
unless the movant shows
(A)  Causefor rdief from the procedural default and
(B)  Prgudice from violaion of the movant’ srights.

Super. Ct. R. Crim. P. 61(i)(3). Thefallureto raise an issue on direct gpped rendersaclam

procedurally defaulted under Rule 61(i)(3). Bialach v. State, 773 A.2d 383, 386 (Del. 2001). Webb

has offered no explanation for hisfalure to raise his remaining clams on direct appedl. 1t appears that
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the Delaware Superior Court would find his remaining clams (with one exception) procedurdly barred
by Rule 61(1)(3).

The one exception is Webb's clam of ineffective assstance of counsd. The Delaware
Supreme Court has repeatedly stated that claims of ineffective assistance of counsd are properly raised
for the firg time in a Rule 61 post-conviction motion, not on direct gpped. See MacDonald v. Sate,
778 A.2d 1064, 1071 (Del. 2001); Flamer v. State, 585 A.2d 736, 753 (Dd. 1990). For this
reason, Webb'sfallure to raise his clam of ineffective assstance on direct gpped did not resultin a
procedura default under Rule 61(i)(3).

Rule 61(i) imposes yet another procedura hurdle that may bar state court consideration of
Webb' s ineffective assstance of counse clam. Pursuant to Rule 61(i)(1), “[a] motion for
postconviction relief may not be filed more than three years after the judgment of conviction isfina.”
Super. Ct. R. Crim. P. 61(i)(1). Thethree-year period “isjurisdictiona and cannot be enlarged.”
Robinson v. Sate, 584 A.2d 1203, 1204 (Ddl. 1991). For relevant purposes, ajudgment of
conviction is find when the Delaware Supreme Court issues an order finaly determining the case on
direct review. Id. 61(m). Here, the Ddaware Supreme Court issued an order affirming the judgment
of conviction on March 26, 1998. Obvioudy, more than three years have lgpsed since that date. Thus,
the Delaware Superior Court may refuse to entertain Webb' s ineffective assstance clam as untimely.

Rule 61(i)(1) s three-year period, however, “is not absolute.” Robinson, 584 A.2d at 1204.
Rule 61 expressy makes the three-year period ingpplicable “to a colorable clam that there was a
miscarriage of justice because of a congtitutiond violation thet undermined the fundamenta legdlity,

reliability, integrity or fairness of the proceedings leading to the judgment of conviction.” Super. Ct. R.



Crim. P. 61(i)(5). An dlegation of acolorable clam of ineffective assstance of counsd satisfies Rule
61(i)(5) and renders the three-year period ingpplicable. See State v. Kendall, 2001 WL 392650, *3
(Ddl. Super. Ct., April 10, 2001); State v. Tolson, 2001 WL 38944, *2 (Del. Super. Ct., Jan. 10,
2001).

Unfortunatdy, Webb has not provided the court with sufficient information to assess whether
his clam of ineffective assstance of counsd is colorable within the meaning of Rule 61(i)(5). The fact
that he has not provided sufficient information, however, does not lead necessarily to the conclusion that
he cannot dlege acolorable cdlam. On habess review, this court must refrain from finding clams
procedurally barred unless sate law clearly forecloses review of clams. Lines, 208 F.3d at 163.
Webb'sfallure to provide the court with sufficient information precludes a determination of whether his
clam of ineffective assstance is colorable for purposes of Rule 61(i)(5). Under these circumstances,
the court cannot conclude with certainty that his clam of ineffective assstance of counsd is procedurdly
barred. The court concludes that the proper courseis to dismiss this claim without prgudice and dlow
Webb to present it to the tate courts in a Rule 61 motion.

As mentioned above, it gppears that Webb's remaining claims (other than his exhausted Fourth
Amendment claim) are procedurally barred for failure to raise them on direct apped. Becausethe
court has concluded that his claim of ineffective assistance of counsd is not exhausted, the court does
not determine findly whether each of Webb's remaining clamsis procedurdly barred. Such a
determination will be made when and if Webb files a subsequent habess petition after exhausting Sate
court remedies. Webb is cautioned that if he chooses to exhaust remedies by initiating Rule 61 post-

conviction proceedings in the Delaware Superior Court, he must satisfy each of the procedura hurdles



of Rule 61 asto each clam heraises.

Webb has another option if he chooses not to pursue state court remedies. He may abandon
any unexhausted claims and file a subsequent federal habeas petition. If he so chooses, however, heis
cautioned that federd law places severe restrictions on filing successive habess petitions. See 28
U.S.C. § 2244(b); Christy v. Horn, 115 F.3d 201, 208 (3d Cir. 1997).> Thus, any claims abandoned
in a second habesas petition may be lost forever.®

In sum, the court finds that Webb's current habeas petition is a mixed petition containing both
exhausted and unexhaugted clams. For this reason, the petition will be dismissed without preudice for

failure to exnaugst state court remedies.

V. CERTIFICATE OF APPEALABILITY

Findly, the court must determine whether a certificate of gppedability should issue. See Third
Circuit Locd Appdlate Rule 22.2. The court may issue a certificate of gppedability only if the
petitioner “has made a substantia showing of the denia of a condtitutiond right.” 28 U.SC. §
2253(c)(2). Thisrequiresthe petitioner to “demongtrate that reasonable jurists would find the district
court’s assessment of the condtitutional claims debatable or wrong.” Sack v. McDaniel, 529 U.S.
473, 484 (2000).

Here, the court has concluded that Webb' s habeas petition must be dismissed for failure to

5 These restrictions do not gpply where the prior habeas petition was dismissed for failure
to exhaust state remedies. Christy, 115 F.3d at 208.

6 The court refrains from offering any opinion on the better course of action. Any
decisions respecting Webb' s future course of action are entirely his own.
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exhaugt tate court remedies. The court is persuaded that reasonable jurists would not find its
assessment debatable or wrong. Webb therefore cannot make a substantial showing of the denid of a

condtitutiond right, and a certificate of appedability will not issue.

V. CONCLUSION
For the foregoing reasons, IT ISHEREBY ORDERED THAT:

1 Webb's petition for awrit of habeas corpus pursuant to 28 U.S.C. 8§ 2254 is
DISMISSED WITHOUT PREJUDICE for failure to exhaust state court remedies.

2. The court declinesto issue a certificate of gppedability for falure to satisfy the sandard
set forth in 28 U.S.C. § 2253(c)(2).

IT 1SSO ORDERED.

Dated: December 4, 2001 Gregory M. Slegt
UNITED STATESDISTRICT JUDGE
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