SLEET, Digtrict Judge.
l. INTRODUCTION

Michadl Jordan (“ Jordan”) ispresently incarcerated at the Delaware Correctiona Center (*DCC”)
whichislocated in Smyrna, Delaware. On May 1, 1998, he filed acomplaint with this court dleging that
severd correctiond officers at the prison violated his condtitutiond rightswhile conducting a search of his
cal. See 42 U.S.C. §1983 (1994). Specificdly, Jordandlegesthat Captain Bellinger, Lieutenant Burton,
and Lieutenant Talor (“the defendants’), who are employees of the DCC, acted unreasonably in
conducting their search in violaion of his Fourth Amendment rights. Jordan also seeksto recover for the
common law tort of conversion reaing to the aleged deprivation of his property. Presently before the
court isthe defendants motion for summary judgment.! Because Jordan hasfailed to raise agenuineissue
of materid fact, the court will grant the defendants mation. The following sections explain the reasons for
the court’ s decision more thoroughly.
. BACKGROUND

A. Facts

The court has already previoudy described the factua background of this case in detail in two
lengthy opinions. See Jordan v. Bellinger, 2000 WL 1239956 (D. Dd. Aug. 28, 2000); Jordan v.
Bdlinger, 123 F. Supp. 2d 228 (D. Dd. 2000). Thus, the court will only briefly describe the facts giving
rise to Jordan’s remaining dams for an dleged unreasonable search and converson. In his complant,

Jordan aleges that three prison guards burst into his cell on November 11, 1997, to conduct a search of

The defendants origindly filed amotion to dismiss or, in the dternative, a motion for summary
judgment. Because the defendants have submitted materias outside the pleadings, the court will
consder the motion as one for summary judgment.



his cdl. During the search Jordan alleges that the defendants performed a visua body-cavity ingpection
and searched his cell for dangerous contraband. According to Jordan, the defendants conduct violated
his Fourth Amendment right to be free fromunreasonable searches and seizures. Asaresult of the search,
the DCC hdld adisciplinary hearing and Jordan wasfound guilty of being in possession of non-dangerous
contraband.? Additionally, because he claims that his property was wrongfully seized and not returned to
him, Jordan seeks to recover for the common law tort of conversion.

B. Procedural History

Asthe court has dready stated, it has addressed the dams currently at issue in the defendants
motionintwo prior rulings The court first addressed theseissuesin the defendants’ April 19, 1999, motion
to digmiss. Because both the defendants and Jordan attached matters outside the pleadings, the court
treated the motion to dismiss as one for summary judgment. On August 28, 2000, the court granted, in
part, and denied, inpart, the defendants April 19, 1999, mation. Specifically, thecourt dismissed Jordan’s
damsfor denid of accessto the courts and violations of due process. See Jordanv. Bellinger, 2000 WL
1239956 (D. Ddl. Aug. 28, 2000). However, because the record was not fully devel oped, the court did
rule on Jordan’s claims of unreasonable search and seizure and the common law tort of converson. See
id. Findly, inits August 28, 2000 ruling, the court ordered Jordan to amend his complaint to clearly set
forth the basisfor these remaining clams. Seeid.

The court addressed Jordan’ s Fourth Amendment daimand hisconversondamfor asecond time

2|t isundisputed that only non-dangerous contraband was found and confiscated non-
dangerous contraband is any excess materid againgt prison regulations that the inmates are alowed to
possess, whereas dangerous contraband refers to guns, weapons, drugs, etc.
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when Jordan filed amation for summary judgment on July 7, 2000. On November 27, 2000, the court
denied Jordan’ s motion because most of the issues Jordanraised had been rendered moot by the August
ruling. However, the court determined that there were till genuine issues of materid fact surrounding the
aleged unreasonable search and converson clams. See Jordan v. Bellinger, 123 F. Supp.2d 228 (D.
Dd. 2000). The court again declined to rule on the remaining Fourth Amendment clams and converson
claims because “ Jordanhas not yet provided the additiona clarification concerning his alegations that the
court requested. Instead, he has moved for summary judgment on al of hisclams.” 123 F. Supp. 2d a
230. Asaresult of Jordan’s failure to clarify his dlegations, the court dso stated that it would again
“require Jordanto file arevised complaint whichdarifieshisfactua dlegations concerning the search of his
cdl and person. A failure to do so may result in the dismissd of hiscomplaint.” Seeid.

Pursuant to the court’s August 28, 2000 and November 27, 2000 rulings, Jordan amended his
complaint on January 3, 2001. In his amended complaint, Jordan attempted to specify the basis for both
his unreasonable search and seizure clam and his converson clam. The amended complaint cdlarifiedthe
dlegation that there was a visua body inspection and that the purpose of the search was to look for
contraband (e.g., weapons, drugs, etc.). Jordan further explained that his converson clam is premised
upon DCC housing rules and regulations, which he attached to his amended complaint. He dleges that
under these rules, he is dlowed to possess a reasonable amount of persona property. The amended
complaint was accompanied by anaffidavit, of aninmate housed inthe same unit asthe plantiff, describing
the procedure followed when his own lega materids were confiscated as * contraband.”

Presently before the court isthe defendants’ February 1, 2001, motionto dismissJordan’ srevised

amended complaint. Inthe dternative, the defendants have aso moved for summary judgment. The court
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will next determine whether the motion should be viewed as amotionto dismissor amation for summary
judgment.
.  SUMMARY JUDGMENT STANDARD

Because the defendants have attached materials outside of the pleadings to their submission,® the
court will consder this as amotion for summary judgment. Under Rule 12(c) when a “motion shdl be
treated as one for summary judgment and disposed of as provided in Rule 56, dl parties shdl be given
reasonable opportunity to present dl materia made pertinent to such a motion.” Fed. R. Civ. P. 12(c).
Although Jordan did not attach any supplementa materids to hisanswering brief to the defendants’ mation,
he was on notice of the motion for summary judgment and had ample opportunity to attach any materids
to support his dam. The court notes Jordan has attached matters outside the pleadings in two prior
moations for summary judgment, including his own motion for summary judgment. In addition, in his
answering brief on the present mation for summary judgment, Jordan refers to supplementa materias he
attached to his briefing on the previous motions. Therefore, the court determines that Jordan had notice
and an opportunity to atach supplementa materidsto his answering brief on the present motion.

A moving party is entitled to summary judgment as a matter of law if there are no genuine issues
of materid fact. Fed. R. Civ. P. 56(c) (2000). Anissueis“genuing’ if, given the evidence, areasonaole
jury could return averdict in favor of the nonmoving party. See, e.g., Isdey v. Horn, Civ. A. No. 95-
5389, 1996 WL 510090, at *2 (E.D. Pa. Sept. 3, 1996) (citing Anderson v. Liberty Lobby, Inc., 477

U.S. 242, 248 (1986)). However, if the nonmoving party has the burden of proof with respect to an

3 The defendants have attached two affidavits of correctiond officersin support of their motion.
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essentid dement of their case and they fall to make a sufficient showing on that essentid dement, no
genuine issue of materid fact exigs. Seeid, (citing Celotex Corp. v. Catrett, 477 U.S. 317, 322-323
(1986)). A factis“materid” if it bears on an essentid dement of the plaintiff’s claim that might affect the
outcome of the case. See, e.g., Robinsonv. Klotz Civ. A. No. 94-1993, 1995 WL 27479, at *1 (E.D.
Pa. Jan 23, 1995) (citing Anderson, 477 U.S. at 248-249).

Whenamoationfor summary judgment is made, themoving party hasthe initid burden of identifying
the absence of materid factswithin the nonmovingparty’ sdam. Oncethe moving party meetsthisburden,
the burden shiftsto the nonmoving party to “ set forth specific facts showing that thereisagenuine issue for
trid.” Fed. R. Civ. P. 56(€). The nonmoving party may not rest upon the mere alegations or denials of
the adverse party's pleading. To support its clam, the nonmoving party must show that there will be
testimonia, documentary, or other evidence that demonstratesa genuineissue of materia fact. 11 Moore's
Federal Practice, 8 56.11 (Matthew Bender 3d ed. 2000). If the nonmoving party does not meet this
burden, summary judgment, if gppropriate, will be entered. Fed. R. Civ. P. 56(€).

V. DISCUSSION

In their motion, the defendants argue that because Jordan rests on the alegations of his complaint,
he hasfalled to raise a genuine issue of materid fact concerning his unreasonable search and conversion
clams. Thecourt will first addressthe unreasonable search claim, and will then turn to Jordan’ sconversion
dam.

A. Unreasonable Search Claim

Inorder to conformwith penologicd interests and mantain ingtitutiona security, prisoninmatesare

not accorded a congtitutionally-protected right of privacy intherr prisoncells. See Hudson v. Palmer, 468
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U.S. 517, 524-526 (1984) (holding that “society is not prepared to recognize as legitimate any subjective
expectation of privacy that a prisoner might have in his prison cdll and that, accordingly, the Fourth
Amendment proscription againgt unreasonable searches does not gpply within the confines of the prison
cdl.”). The Supreme Court in Bell v. Wolfish identified that there are serious security dangers where
contraband issmuggled and conced ed inprisoncdls and inthe inmates’ body cavities. 441 U.S. 520, 559
(1979). Toaccommodatethe objectivesof prison facilities, certain rights can be curtailed and visual body-
cavity ingpections can be conducted onlessthanprobable cause. Seeid at 560; Wilson v. Shannon, 982
F. Supp. 337, 339-340 (E.D. Pa 1997) (holding therewasno Fourth Amendment violation of an inmate
who was grip searched in his cdll during a security search).

Althoughinmatesdo not retain aright to privacy, searchesof prisoninmatesor their cdls*must be
conducted in areasonable manner.” See Bell v. Wolfish, 441 U.S. at 560. In order to have a Fourth
Amendment clam, an inmate must show that the government officid (a prison guard) acted unreasonably.
This involves baancing the interests of the government to maintain detention facility security againg the
invason and privecy interess of theinmate. See Hudson, 468 U.S. at 527. A search’s reasonableness
canbe evduated in terms of the scope of the intruson, the manner inwhichit is conducted, the justification
for initiating it, and the place in which it is conducted. Bedll, 441 U.S. at 559.

In this case, the defendants contend that Jordan was searched inareasonable manner. Insupport
of this contention, the defendants have submitted the affidavits of two DCC employees. In one of the
afidavits alieutenant who participated inthe shakedown stated that Jordan was never pulled off the toilet
nor Soit in the face by officers as he dleges. In addition, the affiant stated that the purpose of the

“shakedown” search was to mantan facility safety and security. Findly, the affiant stated that Jordan
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possessed excess persond property against housing rules. This property was confiscated and
subsequently inventoried. In the second affidavit, another lieutenant who conducted Jordan’ s disciplinary
hearing Sated that the evidence at the hearing showed that Jordan possessed non-dangerous contraband
and the confiscated property which was turned over to DCC Interna Affairs.

In response to the defendants affidavits, Jordan merdly restates the dlegations made in his
complaint. Specificdly, his complaint dlegesthat correctiona officers rushed into his cdll and pulled him
off the toilet. According to Jordan, the officers then handcuffed and dragged him outside his cdll into a
common areawhere avisuad body cavity inspection was conducted infront of other inmates and officers.
Jordan contends that someone spit in hisface and that he was forced to wait in his boxer shorts for the
duration of the search.

Despite being giventhree opportunitiesto support his contentionthat the searchwas unreasonable,
Jordan has failed to supply tesimonid, documentary, or other evidencewhich would raise a genuine issue
of materid fact as to whether the search was conducted unreasonably. In contrast, the defendants have
submitted affidavitswhichdemondtratethat the searchwas not conducted ina congtitutionaly unreasonable
manner. Thereistestimonid evidence in the record that the guards did not spit on Jordan or pull him off
thetoilet asaleged. Moreover, the record indicates that the search was justified as a matter of procedure
and was not unreasonably intrusve. Specificaly, the defendants have shown that the seerch was consstent
withcorrectiona ingtitutiond procedure(asJordan concedes) that supports alegitimate penologicd interest
inmaintaining the security of inmates and employees through the reduction of the amount of contrabband in
the prison community. Asde from his own dlegations, Jordan has not provided any evidence that the

searchof hiscdl, or of his person, was unreasonable. Absent substantia evidencein therecord to indicate
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that the officds have exaggerated their response to the objectives of the pend facility, deference should
be given to the expert judgment of the correctiond officers. See Bell, 441 U.S. at 548.

In light of the evidence in the record, the court determines that the defendants are entitled to
summary judgment becauise they have demondtrated that there is an absence of agenuine issue of materid
fact concerning Jordan’s unreasonable search clam. Jordan has faled to meet his burden on summary
judgment because he has not pointed to specific facts in the record, asde from the dlegations of his
complaint, which would raise genuineissues for trid. See Parker v. McMillan, No. Civ. A. 95-1411,
1996 WL 412816, at * 3 (E.D. Pa July 15, 1996); Tate v. Moore, No. Civ. A. 94-4638, 1995 WL
625665, *2 (E.D. Pa. Oct. 23, 1995) (both granting summary judgment in favor of defendant where
prisoner-plaintiff, inreying ondlegations fromhis complaint, falledto raise a genuine issue of materid fact).
“Rather, in order to defeat the motion for summary judgment, the nonmoving party, by its own affidavits,
or by depositions, or by answersto interrogatories or admissons onfile, asstated inF.R.C.P. 56(e), ‘ must
st forth secific facts showing thet thereisagenuineissuefor trid.”” Parker, 1996 WL 412816, at * 1.
Accordingly, the court will enter judgment in favor of the defendants as a matter of law on Jordan’s
unressonable search claim.

B. Conversion Claim

Jordan aso contends that the defendants committed the tort of converson by intentionaly
interfering with his right to possesspersonal property. Specifically, Jordan claimsthat the defendants seized
numerous items during their search of his cdll and have since refused to return these itemsto him.

Under Delaware law, the tort of conversion is defined asthe “wrongful exercise of dominion over

the property of another, in denid of his right, or inconagent withit.” See Resource Ventures, Inc. v.
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ResourcesMgmt. Int’l, Inc., 42 F. Supp.2d 423, 439 (D. Dédl. 1999) (quoting Carlton Investmentsv.
TLC Beatrice Int’| Holdings, Inc., 1995 WL 694397, at *16 (Ddl. Ch. Ct. Nov.21, 1995));

As the court has dready explained with regard to Jordan’s unreasonable search claim, the
defendants have demongtrated, through testimonia evidence, that they did not wrongfully deprive Jordan
of his property. In particular, the defendants have demonstrated that because Jordan violated prison
regulations, the materids at issue were properly seized. Again, Jordan has failed to raise agenuine of issue
of materid fact concerning whether his property waswrongfully deprived. Asaresult, the court will dso
enter judgment as a matter of law in favor of the defendants on Jordan’s conversion clam.

V. CONCLUSION

The defendants have shown that there is an absence of materia fact regarding Jordan's
unreasonable searchand conversondams. Because Jordan has chosento rely upon meredlegations, and
has falled to identify spedific facts, his daims cannot survive summary judgment.  This court will issue an

order to this effect in conjunction with this opinion.
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ORDER

For the reasons stated in the court’s memorandum opinion of this date, IT IS HEREBY
ORDERED, ADJUDGED, and DECREED that:
1 Pursuant to Rule 56(e) of the Federd Rules of Civil Procedure, the defendants Motion
for Summary Judgment (D.l. 61) is GRANTED.
2. Summary Judgment be and hereby is ENTERED in favor of the defendants and againgt

Jordan on dl damsin the complaint.

Dae July 13, 2001 Gregory M. Sest
UNITED STATESDISTRICT JUDGE




