SLEET, Digtrict Judge
l. INTRODUCTION

Ondune 15, 1999, Sussex Auto Center, Inc., aDelaware corporation, filedacomplant onitsown
behdf and on behdf of Carol and Brenda Smith (collectively * Sussex”) againg Optimum Choice, Inc.
(OCl), ahedth maintenance organization. Sussex’s only cause of action presently before the court isan
ERISA viadlation pursuant to 29 U.S.C. § 1132(a)(1)(B) for dleged wrongful denids of benefits under a
Delaware smdl employer group employee hedth benefit plan (the “Sussex Plan”).! OCI filed a
counterclaim against Sussex under 29 U.S.C. § 1132(a)(1)(B)(3) aleging that snce Sussex breached its
fiduciary duty, it isliable for any lossesincurred by the Smiths.

Because of numerous discovery disputes, the court extended the discovery and the dispostive
motion cut-off dates severd times and entered a briefing schedule. OCI filed a motion for summary
judgment on August 28, 2000 (D.I. 85) and Sussex filed a cross motion for summary judgment on
September 22, 2000 (D.1. 93). Since the parties agreed that the dispute was one of law — not of fact —
the court took the case off its trid caendar and held ora argument on the moations on April 25, 2001.
Because the court finds that OCI did not improperly retroactively terminate the Sussex Plan and deny
benefits within the meaning of the statute, it will enter summary judgment in OCI’s favor. The court,
however, declines to directly address OCI’ s counterclam on the merits. The following sections more
throughly explain the basis for the court’ s ruling.

. STANDARD OF REVIEW

The court must apply two standards of review. Thefirg, the generd summary judgment standard,

10On December 3, 1999, the court dismissed the second cause of action, a state claim for an
aleged violation of 18 Ddl. C. § 2702 (D.1. 29).



is uncontested. The court must enter summary judgment in favor of a party when, “the pleadings,
depositions, answers to interrogatories, and admissons on file, together with the affidavits, if any, show
there is no genuine issue as to any materid fact and that the moving party is entitled to a judgment as a
meatter of law.” SeeFed. R. Civ. P. 56(c). Anissueis“genuine’ if areasonablejury could return averdict
for the plaintiff given the evidence. SeeBlizzard v. Hastings, 886 F. Supp. 405, 408 (D. Ddl. 1995). An
issue is “materid” only if it might affect the outcome of the suit under governing law. See Anderson v.
Liberty Lobby, 477 U.S. 242, 248 (1986). Since the parties agree (and the court finds) that there is no
genuineissue of materid fact, the court will treet the dispute as one purely of law.

Generdly iInERISA cases, courtsare faced with a choice of the appropriate level of deferenceto
afford the insurer’ sdecision. The parties bitterly contest the appropriate sandard the court should usein
evauating OClI’s actions in this case. OCl maintains that the court should use ether the de novo or
arbitrary and capricious standard? to review itsactions. Sussex contends that the court should undertake

either de novo or heightened arbitrary and capricious review® of OCI’ s retroactive termination. After

The arhitrary and capricious standard is the most deferential one available. If the ERISA plan
in question grants a sufficient level of discretion to deny coverage or determine digibility, the court must
apply some form of the aforementioned standard. Under this standard, the court grants the decison
maker substantial deference and upholds the action taken unlessit is not clearly supported by evidence
in the record or the administrator has failed to comply with plan procedures. See, e.g., Orvosh v.
Program of Group Ins. for Salaried Employees of VVolkswagen of America, 222 F.3d 123 129 (3d
Cir. 2000) (citing cases).

3The heightened arbitrary and capricious standard is a dight modification to the arbitrary and
cgpricious levd of review. Thisstandard isinvoked when an insurer both determines digibility and
fundsthe plan. Thisincreased scrutiny is desgned to address the possibility of an economic incentive to
deny coverage. Under this standard, the court is deferentia, but not absolutely so. According to the
Third Circuit, a“diding scale’ gpproach must be used and digtrict courts must “condder the nature and
degree of the apparent conflict with aview to shaping their arbitrary and capricious review of the
benefits determinations of discretionary decisonmakers” See Pinto v. Reliance Sandard. Life Ins.
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conddering the position of the parties — as advanced in their submissions and at ord argument — and
conducting its own review of the relevant case law, the court believesthat de novo review is appropriate
in this case*

Denovo review isthe gopplicable standard of review iInERI SA actionswherethe rdevant plandoes
not give any discretionary authority to determine digibility or congtrue benefits. See Firestone Tire &
Rubber Co. v. Bruch, 489 U.S. 101, 108-15 (1989). The key inquiry, in deciding whether to apply de
novo review isthe level of discretionthe planaffords. If the plan doesnot afford discretion, denovo review
is appropriate. If, however, the plan is unclear about where discretion lies, de novo review is dso
appropriate since ambiguitiesin ERISA plans should be construed in favor of theinsured.®> See Headey
v. Belden & Blake, Corp., 2 F.3d 1249, 1257-58 (3d Cir. 1993). There are two reasons why de novo
review is gppropriate in this case; either OCI had no discretion or the level of discretion is so ill-defined
asto require that court review the record on its own.

Fird, the Sussex Plan language is structured so that it isnot entirely clear whether Sussex or OCI

ultimately has discretion in determining digibility. Although Sussex appears to be able to sat digibility or

Co., 214 F.3d 366, 392-393 (3d Cir. 2000) (announcing factors for court to consider are
sophigtication of the parties, information accessble to them, and exact financia arrangement between
insurer and employer).

“In determining de novo review is appropriate, the court considered — and rejected —the
parties arguments regarding the other standards.

SSussex claims that there is no ambiguity since the issueis not whether OCI could have denied
benefits but that it did so retroactively in violation of the express language of the Sussex Plan.
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parti ci pation requirements, the requirements cannot be changed unless OCI agreesin writing.? OCI does
have some discretionininterpretation, however.” But, thisdiscretionisnot unfettered sincethe Sussex Plan
providesthat the parties may submit to binding arbitration*any terms of this Agreement”; presumably there
would be no right to arbitration onterms of the agreement if one party had absolute discretion to interpret
the terms.  Given the uncertainty surrounding the reationship between the parties, the court beieves de
NOVO review is appropriate.

Second, Sussex’ scontentionthat OCI had no discretiononthe issuesrdevant to thiscaseprovides
another, perhaps contradictory, reason to gpply ade novo standard of review. Sussex argues that the
language of the Sussex Planis clear — OCI is required to give 30 days notice beforeterminationby OCI.
As noted above, where there is an aosence of discretion the court should engage in a de novo review.
Although it is true that the 30 day provision does not appear to provide OCI discretion, one point of
contention in this case is whether Sussex’s actions rendered it indigible for coverage, regardiess of the
noticerequirement. Asaresult, both parties have some discretion in determining digibility. Under either
andyss, therefore, the court should use de novo review.

Once the court determinesthat de novo review isthe correct standard, the questionthen becomes

®According to the Face Sheet, Sussex’s only digibility requirement is“date of hire’. The
Evidence of Coverage (EOC) dtates that to be digible, a subscriber or dependent must (1) live or work
inthe " OCI Service Area’ and (2) pass an OCI hedth evauation. The EOC defines “Service Ared’ as
“that geographic area, described by the enclosed map, in which OCI provides hedlth services to
Members.” According to Sussex, it was not provided such amap. Although Sussex maintains that the
blame for failing to provide a*“ service aree’ map rests entirely on OCI, the court notes that Sussex was
aware that such a map existed and never requested it.

"Section 8.3 states of the Sussex Plan, “OCI may adopt reasonable policies, procedures, rules
and interpretations to promote orderly and efficient adminigtration of this Agreement, and Employer
agrees to cooperate with OCI in administering such rules and regulations.”

-4-



what evidence the court may consider in evaluating the denia of benefits® Although thereisasplit among
the circuits, the Third Circuit has hed that “a district court exercisng de novo review over an ERISA
determination. . . isnot limited to the evidence before the Fund’ sAdminigtrator.” See Luby v. Teamsters
Health, Welfare, and Pension Trust Funds, 944 F.2d 1176, 1185 (3d Cir. 1991). Theexceptiontothis
ruleisthat if the record before the Plan Adminigrator is* sufficiently developed” thenthe district court may
omit additional evidence® Seeid.

Sussex mantains that permitting OCI — the insurer — to introduce additiond evidence would
undermine the rationde of Luby, and serve as nothing more than an ex post judtificationfor OCI’ sactions.
Although it istrue that the Luby court allowed the insured (rather than the insurer) to introduce additiona
evidence, the holding of the case is not so limited. As the Third Circuit noted, a court’s function in
exercigng de novo review is to use dl avallable evidence to determine the empiricaly correct result, not
to defer to OCI’sdecison. Seeid. (dating that limiting evidence is contrary to scope of de novo review
gnce “court’sinquiry isnot limited by the.. . . record, nor is any deference duethe. . . conclusion [under
review.]”) (interna quotations and citations omitted). In the exchange of correspondence after theinitid
terminationnotice, Sussex responded to questions from OCI regarding itsoperationinanapparent attempt
to overcome OCI’ sterminationdecison. Thus, prohibiting thesubmission of further proof by OCI to rebut

Sussex’ s statements may be unfair.2°

8Mogt of the casesin this area ded with whether the plan participant rather than the insurer can
offer additional evidence. Seeinfra.

°In Luby, there was no evidentiary record for the court to review.

I its papers and during oral argument, Sussex continually referred to evidence not before
OCI a thetime of termination to explain why it il fit within the Sussex Plan after it sold its auto parts
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[11. BACKGROUND

Although the partieslargdy agree onthe basic facts, they disputewhether the court should consider
evidence OCI obtained during discovery and submitted for consideration.  Since the court has dready
concluded that it would examine theentirerecord under de novo review, it will not distinguishbetweenfacts
OCI knew before and after duly 9, 1998.1*

Sussex was aclosdly hdd Delaware corporation that was engaged in the business of auto repair
which purchased the Sussex Plan from OCI effective October 15, 1996. Sussex employed six full time
employees, including John Smith, J., John Smith [11, and Brenda Smith. John Smith Jr. and John Smith

111 were both enrolled inthe planwiththeir spouses, Carol and Brendarespectively, as their dependents.’?

OnAugus 1, 1997, Sussex 0ld itsauto parts busnessto Murray Motors, Inc., let the non-Smith

busness. Although Sussex is entitled to make argumentsin the dternative, such citation to —and
reliance on —the “extringc” record to support its position *“under any standard of review” potentialy
undermines its position on the gppropriate scope of review.

1Under the other two review standards, the court may not normally consider evidence that was
not before OCI at the time of its decison to terminate the Sussex Plan. Under both the “ arbitrary and
cagpricious’ and “heightened arbitrary and capricious’ standards of review, “the[clourt islimited to the
evidence that was before the adminigtrator when [it] made the decision being reviewed.” See Mitchell
v. Eastman Kodak Co., 113 F.3d 433, 440 (3d Cir. 1997) (citations omitted); see also O’ Sullivan v.
Metropolitan Life Ins. Co., 114 F. Supp.2d 303, 309 (D.N.J. 2000) (finding in denia of benefits case
applying heightened arbitrary and capricious stlandard that |ooking beyond administrative record would
undermine ERISA’s goals) (citing cases). If aterm is vague, however, courts may ook to evidence that
was not before the insurer for assstance in interpreting the plan. See O’ Qullivan, 114 F. Supp.2d at
310 (citing Vega v. Nat’| Life Ins. Servs., Inc., 188 F.3d 287, 300 (5th Cir. 1999). Asmore fully
described below, the relevant termsin the Sussex Plan are unclear. Therefore, the court’sreliance on
additiond evidenceis gppropriate under any standard of review.

2To avoid confusion, the court will refer to the Smiths by their first name throughouit this
memorandum opinion.

-6-



employees go,*® signed athree year non-compete agreement and vacated its Delaware location. On or
about August 2, 1997, the Sussex officers (John, Jr., John 111, and Brenda Smith)** decided to continue
paying the OCI hedlth coverage premiums for the Sussex Plan “in lieu of sdlaries” Sussex did not inform
OCI of any of these changesto its operations.

After sdling the auto business, John 111 and Brenda Smith applied for and received Delaware
unemployment insurance benefits. They collected benefits for 17 and four weeks respectively.® Brenda
later found other full time employment. John 111 worked for a short time and then enrolled in an aviation
repair course, hiscurrent fidd of employment. John, Jr. enrolled in aradiology training program, whichhe
completed in 1999. He now works as aradiology technologist.

Onor about April, 1998, OCI undertook an investigationinto Sussex and determined that Sussex
wasnot a“group” or an“actively participating group in Ddlaware” The investigator based this finding on,
among other things, (1) OCI’s computer records indicated that Sussex changed its address from Lauredl,
Delaware to an address in Rhodesdale, Maryland,® (2) the telephone number for Sussex was
disconnected, (3) “the people at Murray Motors. . . said [Sussex] sold the businessto themand they were

occupying that place of business,” (4) an internet search did not reveal an address or location for Sussex

BMurray Motors subsequently hired two former non-Smith Sussex employees.

1Although there is no condusive evidence in the record, since Sussex was a closdly held
corporation, John, Jr., John I11, and Brenda Smith appeared to condtitute the officers, board, and
shareholders of the corporation. See infra, note 30.

5 3ohn, Jr. signed the “employer” section of the unemployment applications and tated that
Sussex was out of business with no plansto rehire John I11 or Brenda.

16T his address is the home residence of John 111 and Brenda. Brendawas lised in OCI’s
records as the contact person for Sussex.
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in Delaware and (5) there was no “business liging” for Sussex in Delaware.t” Based on its bief that
Sussex had changed itsaddress, among other things, OCI concluded that Sussex was no longer an“digible
employer” under the Sussex Flan. OCI therefore sent Sussex aletter on July 9, 1998 whichretroactively
terminated the Sussex Planas of November 15, 1997.%8 Theletter to Sussex generated afurther exchange
of letters between the parties regarding the status of Sussex.  Although OCI dated initsinitid |etter that
it had terminated coverage, it appeared that if Sussex could address its concerns, OCl would change or
recongder its decison.

The apparent catalyst for this dispute is the unfortunate redlity of Carol and Brenda s medical
problems. Carol wasdiagnosed with lymphoma prior to Sussex’ ssdeof itsauto busness. Her treatments
commenced on November 19, 1997, and were pre-approved by OCI 30 days in advance, according to
the terms of the coverage. According to Sussex, Carol underwent trestment, bdieving hersdlf covered

under the Sussex Plan.*® Brenda underwent a similarly pre-gpproved voluntary tubal ligation on January

During discovery, OCI aso learned that (1) Sussex let its business license |apse after
December 21, 1997, and never renewed it or obtained any other business licenses, (2) Sussex wrote to
the Delaware Divison of Revenue gating that it was “inactive,” “out of business,” and had sold [the]
business,” and (3) Sussex neither paid wages nor unemployment or payroll taxes after August 1, 1997.
John, J. natified the Delaware Unemployment Insurance Divison that Sussex’ s auto business was sold
on August 1, 1997.

¥ November 15, 1997 was the date Sussex changed its address in OCI’ s database from
Deawvareto Maryland. OCI retroactively terminated the Sussex Plan to this date because at the time it
sent the letter the information it possessed suggested that this was when Sussex “ceased to exi.” Inits
papers, OCI contends that subsequent investigation revealed that Sussex actualy “ ceased to exist” on
August 1, 1997 and it could have retroactively terminated the Sussex Plan on thet date.

1¥Qussex daims that had Carol known she would not be covered under the Sussex Plan, she
would have enrolled in dternative heath coverage provided by her employer that would have covered
her treetment. Thisfact, however, did not enter into the court’ s consideration of the issuesin the
present case. See note 29, infra.
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2, 1998. As mentioned above, both women were beneficiaries under the Sussex Plan.  Together, the
medical expenses for Carol and Brenda were approximately $130,000.
[11. DISCUSSION

Although the parties present numerous issuesinther papers, the court believesthere are essentidly
two crucia questions that must be answered inorder to resolve thiscase. Firgt, whether relevant Delaware
Insurance Code provisons should be read into the Sussex Plan. Second, whether OCI could retroactively
terminate the Sussex Plan without giving 30 days written notice. Although the issues involved overlgp to
acertain extent, the court will discuss them separately.

A. Should the Court Read 18 Ddl. C. § 7202(16) and (34) Into the Sussex Plan?

OCI argues that the terms “eigible employee’ and “digible employer” contained in Sussex Plan
mustincorporate 18 Dd. C. § 7202(16) and (34).%° OCI dlaimsthat, given thelanguage of these sections,
by covering Sussex and the Smiths after November 15, 1997, would have violated Delawarelaw. Sussex
counters that the Sussex Plan contained no reference to gpplicable Delaware law and that, in any event,

any violation of Delaware law would be preempted by ERISA.

2018 Del. C. § 7202 contains the definitions for regulating Delaware Smal Employer Hedth
Insurance. See 18 Ddl. C. 8§ 7203 (“This chapter shall gpply to any health benefit plan provided by a
small employer which provides coverage to the employees of such smal employer in this State”) 18
Dd. C. § 7202(16) dtatesin pertinent part, “‘[€]ligible employee’ means an employee who works on a
full-time basis and has a norma work week of 30 or more hours.” 18 Dél. C. § 7202(34) dtates,
“*amdl employer’ mean any person, firm, corporation, partnership, or association that is actively
engaged inbusness. ...” OCI maintainsthat it would be “ridiculous and overbearing” to expresdy
include every single gpplicable gate law in the Sussex Plan.

2IERISA preempts state statutes that “relate to” an ERISA benefit plan. The Supreme Court
has held that ERISA preemption is*ddiberady expansve’. See Pilot Life Ins. Co. v. Dedeaux, 481
U.S. 41, 46 (1987). A datelaw relatesto an ERISA plan “if it has a connection with or reference to
suchaplan”. See Shaw v. Delta Air Lines, Inc., 463 U.S. 85, 96-97 (1983). In this case, there isno
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The Sussex Plan and the EOC contain what can be termed vague definitions of digibility.?? The
EOC states*“an individud must live or work in the OCI Service Areaand be entitled to participate in the
Subscriber’ s Group HedthProgram. ... .” The EOC dso definesan digible employee asa Group member
who qudifies for hedth care coverage under the Group's digibility requirements. The Sussex Plandtates
that the digibility requirements are determined by “the Employer” and are “date of hire”

1. ERISA Analysis

Gengrdly, ERISA preempts state laws that relate to any employee benefit plan. See 29 U.S.C.
§1144(a). Both partiesagree, however, that where* ERISA doesnot have aspecific guideline, the courts
can look to federd common law, or in some instances, state law for resolution of anissue” See Pl. Rep.
Br. Sum. J. a 18; see also Def. Op. Br. Sum. J. at 23. The question, therefore, becomeswhether ERISA
isindeed slent ontheissuesraised in this case. 1If so, the court may |ook to federal commonlaw or to state
satutes to interpret the Sussex Flan. See Jonesv. United StatesLifelns. Co., 12 F. Supp. 383, 388-89
(D. N.J. 1998) (citing cases).

Although Sussex takes various postionsin its briefing, it ultimatdy argues that 29 U.S.C. § 1133
is applicable to this case?® Section 1133 provides that every employee benefit plan shall:

(1) provide adequate notice in writing to any participant whose claim for benefits under

argument that the Sussex Plan was an ERISA plan. The question iswhether state law is preempted.

22Although generaly contract terms are given their plain meaning, in the ERISA context
ambiguities may be interpreted againg the insurer. However, there isadtate law directly on point. A
requirement of continued employment or being engaged in business seems a basic assumption to the
terms of this— or any Group hedlth plan. See Section IVA2, infra.

2Sussex had originaly argued that 29 § U.S.C. 1341 was aso relevant but later withdrew its
assertion. See Pl. Reply Br. Sum. J. a 18.
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the plan has been denied, setting forth the specific reasons for such denid, written in a
manner caculated to be understood by the participant, and (2) afford a reasonable
opportunity to any participant whose claim for benefits has been denied for afull and far

review by the gppropriate named fiduciary of the decison denying the claim.

29 U.S.C. § 1133 (emphasis added). From the face of the tatute (and the pertinent regulaions),® it
gppears that this section gppliesto denids of dams rather than to the denid or cancdlation of an entire
plan. Indeed, many cases interpreting and applying 8§ 1133 deal with specific daims and the myriad of
associated adminidrative procedures. See, e.g., Amato v. Bernard, 618 F.2d 559, 566 (9th Cir. 1980)
(dtating that Congress gpparent intent in 8 1133 was, among other things, “to promote the consistent
trestment of clams for benefits; to provide a nonadversariad method of claims settlement; and to minimize
the costs of dams settlement for al concerned); see generally Cooke, ERISA Practiceand Proc. (2d ed.)
§ 8.19 (describing effect and legal requirements under § 1133).

Evenif the court were to find that § 1133 gpplied and was violated, Sussex would not be entitled
to the damagesit seeks. See Ashenbaughv. Crucible, Inc., 854 F.2d 1516, 1532 (3d Cir. 1988) (noting
that “ generd principle’ that “ employer’ sor plan’ sfalureto comply withERISA’ s procedural requirements
does not entitle aclaimant to a substantive remedy.”). Rather, the appropriate course of action would be
to remand the termination decision to OCI so that Sussex could “ get the benefit of afull and fair review.”

See Syedv. Hercules, Inc., 214 F.3d 144, 162 (3d Cir. 2001) (refusing to impose sanctions on company

for denid of disability benefits since, inter dia, remedy would be improper and denid letter adequately

*The Secretary of the Department of Labor has established regulaions for when aplan or an
employer denies aclam and how the claimant may seek review of that denid; there is absolutely no
mention of denid of an entire plan. See 29 C.F.R. § 2560.503-1(f).
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stated reasons) (citing cases).?® The court, therefore, concludes that § 1133 is inapplicable to OCI's
decision to terminate the Sussex Plan.?® Asa result, Sussex may not rely on § 1133; ERISA issilent on
the issuesin the case.
2. Sussex Plan Analysis

The court must next determine whether various other requirements for “digible employeg’” and
“amdl employer” canberead into the Sussex Plan. Sussex’ s position appearsto bethat since OCI neither
expresdy defined “digible employeg’ or “digible employer” nor refersto 18 Del. C. 88 7202(16) and (34)
inthe Sussex Planit had no notice of the requirements of the statute. Therefore, Sussex contends, 18 Ddl.
C. 8§ 7202(16) and (34) should not be considered part of the Sussex Plan. Inresponse, OCI statesthat
Sussex pointsto no law (either under ERISA or state law) that requires OCI to expresdy define an“digible
employer” or “digible employeg’ inits plan documents so that the employer and employees have notice
of terms (1) which have a “plan meaning,” (2) are aready defined by state law, (3) and are “impliedly
incorporated” into al contracts.

The court believesthat 18 Ddl. C. § 7202(16) and (34) can properly be read into the Sussex Plan

ZAsis noted below, even if OCI did not give ample notice prior to termination, the subseguent
exchange of |etters between the parties cured any procedura defect. See note 40 & accompanying
text, infra.

|n its papers, OCI cites and discusses a case from the Eastern Didtrict of New Y ork to
support its reading of 8 1133. See Camarda v. Pan Am. World Airways, Inc., 956 F. Supp. 299,
310-11 (E.D.N.Y. 1997). The court has reviewed Camarda and finds its comments on § 1133
persuasive and ingructive, especidly those relating to the intent of the statute. Although Sussex
atemptsto digtinguish Camarda, the case it cites does not unequivocaly support its position. In
Kodes v. Warren Corp., the court found § 1133 gpplicable to plan terminations but acknowledged
that Camarda took the opposite view. 24 F. Supp.2d 93, 103 (D. Mass. 1998). Not only isthe
court not bound to follow Kodes, there is no discussion or reasoning in the opinion, nor do the cases it
cites uniformly support Sussex’s pogtion. Seeid.
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ance (1) federd common law and state law provides definitions of vague terms which are used in hedlth
insurance contracts and (2) even if Sussex was unaware of the exact definitions of “digible employer” and
“digible employee’ under Delaware law, continued employment is aimplicit condition of the Sussex Plan.’

First, as noted above, the court canrely on any relevant evidence to assdt it in interpreting vague
termsin the Sussex Plan. ERISA is unhdpful indefining an“employee” within the context of aninsurance.
SeeNationwide Mut. Ins. Co. v. Darden, 503 U.S. 318, 323 (1992) (finding that ERISA’ s definitionof
employeeis*“circular and explains nothing”). However, under federa common law —and commonsense
— there appears to be arequirement that a person mugt actudly be working to be an employee. Seeid.
at 323-34 (gpplying generd commonlaw agency principlesindeterminingwhether individud isemployee);
Matinchek v. John Alden Lifelns. Co., 93 F.3d 96, 100 (3d. Cir. 1996) (citing Darden gpprovingly and
finding traditiona agency principles gpply in ERISA cases); see also 26 C.F.R. 8§ 31.3121(d)-1(c)
(Department of L abor regul ations stating that determining employment relationship includes* usua common
law rules’).

Not only doesfedera commonlaw support the need for continued employment, but the definitions
of “digible employer” and “digible employee’ in18 Dd. C. § 7202(16) and (34) provide the court better
guidance as to the subjective intent and bdlief of the Smiths at the time they entered into the Sussex Plan.

Additionaly, athough the Smiths daim that they were unaware of the provisons of 18 Del. C. § 7202(16)

2'Sussex contends that reading 18 Ddl. C. § 7202(16) and (34) into the Sussex Plan violates
the ERISA “plain English” requirement of 29 U.S.C. 8§ 1022. The court disagrees, however, snce the
Sussx Plan did include a section on digibility. Although the court agrees that ERISA plans must
clearly date digibility requirements, alowing Sussex to contend that the term “date of hire” (which it
chose) does not suggest actua employment as a criterion would render the requirement meaningless.
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and (34), the court notes that thisfact is usudly insufficient to excuse or exempt them from the statute's
effect.® Although ERISA is a complicated statutory scheme, the basic assumption of continued
employment isnot beyond the understanding of the ordinary citizen. At minimum, the Smiths should have
redized that the fundamenta change that occurred in the character of Sussex on or after August 1, 1997
which may have raised concern. As aresult, the Smiths should have sought OCI’ s positiononthe issue.®

Sussex’ sargument that the Smiths failed to make a digtinction betweenther roles as officers/board
members/shareholders® on the one hand and employees of the corporation on the other is unavailing.
According to Sussex, the Sussex Plan covered the Smithsintheir capacities as both officersand employees
of the corporation. Therefore, the Smiths did not believe that the changes the corporation underwent
subsequent to August 1, 1997 were materia to OCI. Thislogic fliesin the face of federd common law,
Department of Labor Regulations, and Third Circuit precedent. See Matinchek, 93 F.3d at 100-02. The
digtinction between “employers’ and “employees’ is firmly established. Asthe Third Circuit has stated,
“[i]t would appear axiomdic that the employer-employee relaionship is predicated on the relationship

between two different people.” Seeid, at 101-02. Thus, the Smiths cannot claim that they saw no

ZAdditionally, Sussex has not pointed to any evidence in the record to suggest that the Smiths
did not believe continued employment was an implicit condition of the Sussex Plan. Instead, Sussex’s
atorney merdy stated this pogtion a ord argument.

2At oral argument, Sussex stated that the fact that Carol could have dected to enroll in hedlth
insurance through her employment suggests that the Smiths believed they acted correctly. The court
does not agree with this statement. First, whether Carol could have procured coverage dsewhereis
irrdlevant to OCI’s actions. Second, the court does not presume the Smiths had ill-intent in not
informing OCI of the changesto Sussex. Rather, Sussex had an obligation to inform OCI of changes
which would asss in the adminigtration of the Sussex Plan. See note 39, infra.

%As noted above, John, Jr., John 111, and Brenda were more than just employers. See note
14, supra.
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difference betweenther actions intheir corporate and their employee capacities, respecting the corporate
form requires no less.

Sussex attempits to diginguish Matinchek on the facts. Initsbrief, Sussex argues that sncethe
Sussex Plan origindly covered both the Smiths (employer-employees) and other employees, the Third
Circuit’s reasoning in Matinchek about federa common law ERISA is ingpplicable.  The court is not
persuaded and believes that the Third Circuit's concerns are equdly applicable to this Stuation.
Additiondly, the Smiths actions underscore the court’s reasoning. Acting in their officia corporate
capacity, John, Jr., John 111, and Brenda Smith passed aboard resol ution authorizing the payment of OCI’ s
premiums “in lieu of salaries” Not only did they know enough to respect the corporate form, but the
corporate minutes suggest the action was done to benefit “officers of the corporation” (rather than
employees).3! Furthermore, the “date of hire’ digibility requirement does not make sense for the Smiths
acting in their corporate capacity. Although officers are hired, board members are usudly eected, and
shareholders normally just own stock.

Second, the requirement of employment in the Sussex Plan is not only Smple common sense but
adsoisimplicit in Face Sheet (and the EOC). As noted above, one of the digibility requirementsis “date
of hire” Making hiring an employee a condition of coverage suggests that continued employment is
necessary for coverage. Indeed, the court does not understand Sussex to argue that OCI must continue

coverage until Sussex sends natification that an employee has been terminated. 1n other words, Sussex

31The corporate minutes from August 2, 1997 ate, inter dia, “. . . al monies received from the
sde of assats of Sussex Auto Center, Inc. will be invested until such time asaviable busnessplanis
reectivated. All officers of the corporation will defer sdlaries at thistime. The Corporation agrees to
cover benefits, i.e. hedlth care coverage during this period.”
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does not appear to contend that evenif OCI independently learns of an employee s termination, it cannot,
under any circumstances, discontinue coverage until it hears from Sussex. The record demonstrates that
Sussex knew to inform OCl when it terminated employees — it did so for non-Smith employees who
worked for Sussex.  Although the John, Jr. and John 111 continued in their capacity as officers of the
corporation, they do not contend that they were still employees of the corporation. 2

B. Did OCI Improperly Retroactively Terminate the Sussex Plan?

Asaninitid matter, thisissue blendsinto the above discuss ononimplied terms of the Sussex Plan.
OCI’ sargument isessentidly that Since Sussex, by itsactions, removeditsdf from coverage under the Plan,
OCI had authority to terminateit. Sussex retorts that athough it sold “substantialy al of its assets, "2 it
continued to pay Delaware taxes and the corporation remained in good standing in Delaware. According
to Sussex’ sattorney, as of September 24, 1998, “[Sussex] isin the process of relocating and regrouping”
and John F. Smith, Jr. and John F. Smith, 111 “are in the process of retraining for careersin new fieds of
expertise, so that the corporation can once again commence earning anincome.”* Therefore, determining

whether 18 Ddl. C. 88 7202(16) and (34) arepart of the Sussex Plan essentidly determineswhether OCI

32Qussex’s counsdl stated at oral argument that after August 1, 1997 the Smiths settled
recelvables and participated for ashort time in an auto parts telephone hotline. The main focus,
however, was on retraining with an eye toward future reimbursement by the corporation. Thus, there
was little (if any) income flowing into Sussex after August 2, 1997.

30CI disagrees with this characterization since and believes that Sussex sold “dl” its assets.
The court need not decide thisissue since it finds that Sussex’ s actions were sufficient to trigger the
notice requirement under the Sussex Plan. See infra

3According to the facts, however, Sussex |et its business license expire on December 21,
1997. Presumably, Sussex would have to regpply for anew license if the corporation wasto engage in
anew type of retall business.
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properly terminated coverage.

The Sussex Plan language States, in pertinent part, that “[i]n the event of amaterid breach of any
terms and provisons of thisAgreement, thisAgreement may be terminated by the nonbreaching party, upon
thirty (30) days prior written notice to the other party.” See Sussex Plan 8 6.3. Sussex argues that OCI
acted improperly sinceit falled to give the requisitenctice. OCI would presumably respond that 8 6.3 does
not apply since Sussex breached the terms of the Sussex Planand was (or should have been) onnotice of
possible termingtion.

Both Sussex and OCI agree that the question of whether an ERISA plan can be retroactively
terminated when an employer falsto notify the hedth carrier of materid information concerning the status
of itsemployeeswho are no longer employed isone of first impression in this circuit. Indeed, neither party
citesany authority to directly support its postion. Instead, OCI atempts to and ogize this Stuationto one
whereretroactive terminationresulted frommaterid misrepresentations and omissions befor e the planwent
into effect. Sussex contendsthat this andogy isinappropriate Since once the parties agree to the terms of
the plan, the language of the plan governs, there is no evidence of any wrongful conduct or omissions by
Sussex at the time the plan was agreed upon.  Furthermore, Sussex argues thet the issue is not whether it
breached, but rather whether the breach entitles OCI to retroactively terminate the Sussex Plan(the plan
documents only specificaly contemplate prospective termination). In looking for guidance, the court

concludes OCI’ s analogy is apt. OCI offers both casdaw and an affidavit to support its position.®

The affidavit is from Gregg P. Allen, M.D. and is the subject of a sgparate motion to strike by
Sussex (D.1. 96). The affidavit is extringc evidence and is proper since the court isreviewing the
record de novo. Dr. Allenis purported to be an expert in “HMO adminidration.” Asan expert, heis
dlowed to give opinions on facts. Parts of Dr. Allen’s affidavit, however, gppear to usurp the court’s
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The casesonwhichOCI principaly reliesare Brasurev. Optimum Choice, Inc., 37 F. Supp.2d
340 (D. Dd. 1999), and Oglesby v. Penn Mutual Life Ins. Co., 877 F. Supp. 872 (D. Del 1994),
aff’'d,127F.3d 1096 (3d Cir. 1997). InBrasure, the plaintiff omitted or misstated his prior medica history
on his individud risk assessment form that OCI (the defendant in that case as wdl) used to determine
digibility for coverage® After covering him for approximately two years, OCI discovered that Brasure
had not been forthcoming regarding his medical history. Asaresult, it retroactively terminated hiscoverage
back to the date he enrolled in the plan. In support of itsmotion for summary judgment, OCl employees
testified that if they been aware of Brasure' s actua medicd condition, they would have rejected hedth
coverage based on medical underwriting risk guiddines. In deciding the case, Judge Schwartz held that
Brasure sfalure to disclose his medicd history was materid, that he breached hisduty, and that OCI was
not under aduty to investigatefurther. SeeBrasure, 37 F. Supp.2d at 346. 1n Oglesby, Judge Schwartz
goplied Delaware law and held that:

an enrollee had a duty to disclose information concerning any materid physica diseesein

his past that is known to him. If the enrollee does not do so he or she has failed to meet

the duty to act with utmost fairness. Where the duty of utmost fairnessis not met due to

the gpplicant’ s knowledge, Delaware courts have cons stently held that a court may grant

rescisson on an insurance contract based on a misrepresentation.

Oglesby, 877 F. Supp. at 888.

rolein deciding issues of law. For example, Dr. Allen reads the “plain language” of 18 Ddl. C. 88
7207(16) and (34) and gppliesit to this case in what he believesis the “only” interpretation.
Additiondly, Dr. Allen sates that Sussex’sfalure to inform OCI of the change in the gatus of its
employees meant that OCIl had “no choice’ in terminating the Sussex Plan. Rather than griking the
affidavit, the court will accept Dr. Allen’ s afidavit for whet it isworth and views it as an opinion it may
agree or disagree with in addressing the legal issuesin the case.

In filling out the form, Brasure did not inform OCI that he had undergone surgery in the past
fiveyears. Inredity, Brasure had splenectomy surgery in October, 1994.
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Even if the andogy between Brasure and Oglesby on one hand and Sussex on the other is
imperfect, the law is clear that when partiesenter into an ERISA plan, they are charged withinforming each
other of “materid” information. As Judge Schwartz sated, “[u]nder federal common law, amisstated or
omitted fact is deemed ‘materid’ if it could reasonably be consdered as affecting ether the insurer’s
decison to enter into the contract, its evaluation or caculationof risk, or its caculation of the premium to
be charged.” See Brasure, 37 F. Supp.2d 340, 345 (dting cases). Furthermore, “failure to disclose
conditions known to the applicant that would affect the risk renders the policy voidable”®” Seeid.; cf.
Shelton v. Annuity Bd. of The Southern Baptist Convention, 915 F. Supp. 124, 128-30 (E.D. Mo.
1996) (holdingthat snceplantiff “ ceased being a salaried employee” he was not digible for coverage under
clearly defined ERISA plan, notwithstanding his “change of circumstances’ argument).

Inthiscase, it isnot disputed that Sussex’ s character as a corporation changed dramaticaly after
August 1, 1997. At minimum, Sussex sold much of property and its name, changed its business address
fromDdawareto Maryland, fired its employees, stopped paying employee wages and signed atwo year
non-compete agreement. Although Sussex maintains that the Smiths were inthe process of retraining and
looking for other business opportunities, thereisno dispute that the corporation was no longer generating
an income stream on the leve it was prior to August 1, 1997. At best, Sussex was a corporation in
suspended animation and at worst it was merdy a dhel. Nevertheless, Sussex knew it had implicit

obligations to OCI; Sussex informed OCI of two important changes — the address change and the

37According to the Second Restatement of Contracts § 7, a“voidable” contract is“one where
the parties have the power, by a manifestation of election to do 0, to avoid the legal relations created
by the contract, or by aratification of the contract to extinguish the avoidance.”
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termination of two non-Smith employees. These facts suggest that, a minimum, Sussex should have
informed OCI of important changesin the life of the corporation, rather than picking and choosing what
it deemed important..

The court does not meanto suggest any fraudulent motivationby the Smithsinfalingto informOCI
of the changesto Sussex. Rather, theissue is whether OCI should be hdd accountable for the Smith's
actions (or more appropriately inactions). 1n essence, OCl wasno longer dedling with the same entity with
whichit contracted. Although Sussex paintstheissueasone of “retroactive termination,” doing so appears
to put the cart before the horse; it was Sussex’ s transformation, rather than OCI’ s actions, that rendered
the Sussex Plan voidable.®

Furthermore, Corbari v. S. Joseph’s Omni Health Plan, presents a dightly more andogous
Stuation. 38 F. Supp.2d 861 (E.D. Cd. 1998). In 1993, Corbari began working and enrolled in the Omni
Hed thcareplan(the® Omni PFlan”) through hisemployer. At thetime of hisenrollment, helived in Modesto,
Cdifornia and aso owned a house in Orange County, California® In May, 1996, Corbari relocated to
Southern Cdifornia and began working on commission (rather than on salary). He lived in Southern

Cdifornia and traveled back and forth to Modesto. Although the agreement was supposed to be

3BSection 1.3 of the Sussex Plan states, “[n]o change in the Employer’ s digibility or
participation requirements shdl be permitted to affect the digibility or enrollment under this Agreement
unless such changeis agreed to in writing by OCI.” Section 8.6 states, “[€lmployer must furnish OCI
with any data required by OCI for coverage of Eligible Employees and Dependents under this
Agreement. In addition, Employer must provide timely notification to any changesin membership, such
as. family status, a child ceasing to be a Dependant, or death.” (emphasis added). According to the
language of the Sussex Plan, the list of membership changesis non-exclusve. Therefore, Sussex
arguably did not fulfill its duty to OCI.

3Modesto was in the Plan’s “ service aredl’ but Orange County was not. Seeid., at 863, n.1.
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“temporary,” the parties|eft it open-ended. Corbari never notified Omni of the change.

On Augud 18, 1996, Corbari suffered an aneurysm and was taken to a hospital in Southern
Cdifornia. On the hospitd admission form, Corbari listed his address as Huntington Beach (in Southern
Cdifornia) rather than in Modesto. While in the hospital, an employee of Omni informed Corbari’s
employer that the Omni Plan covered employees who were “temporarily” out of the service area.
Subsequently, Corbari’s employer notified Omni that Corbari “moved to Southern Cdifornia as the
Company’ s Commissioned Sales Representative . . ..” but did not mention that the changein location and
employment status were temporary. After recaiving the letter, Omni informed Corbari’s employer thet it
was atempting to defraud the Omni Plan by enralling an employeewho worked outside of the servicearea
and was not a sdaried employee. On September 30, 1996, Omni sent Corbari a letter terminating
coverage retroactive to June 1, 1996 on the grounds that he “had becomeindigible. . . because he no
longer lived or worked in Omni’s service area, and was not a sdaried employee” See Corbari, 38 F.
Supp.2d at 863.

Although the Omni Plan better defined both the service areaand who was an* employeg’ thanthe
Sussex Plan did, the principle of retroactive termination based on changed circumstances is the same.
Importantly, neither Corbari nor his employer notified Omni of any change inhisresidency or salary at the
time of the changes in his satus. In this case, Sussex (1) remained a Delaware corporation but changed
its address to John 111 and Brenda s residence in Rhodesdd e, Maryland on November 15, 1997 and (2)
no longer paid the Smiths a sdary for working (they largely acted intheir corporate capacity). Like Omni,
OCI retroactively terminated the Sussex Plan to the date Sussex moved out of the service area.

Fndly, dthough OCI sent Sussex a letter on July 9, 1998 which terminated coverage as of
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November 15, 1997, the parties subsequently exchanged a series of letters. In these letters, counsd for
Sussex firg sent OCI informationregarding Sussex’ sstatus. On August 4, 1998, OCI sent Sussex aseries
of questions and stated “[OCI] iswillingto review this situationfurther withyou . . . .” Asaresult, Sussex
sent OCI another |etter answering its questions and asking some of itsown. OCI’s last letter is dated
October 20, 1998 and concludes, “[y]ouhave provided mewithno new evidence. . . that would persuade
me that the employeesthat were covered under the Sussex Auto Center, Inc. group contract are il active
employees of the company. Therefore, we are unable to reingtate coverage.”

Evenif OCI’'sorigind letter terminated coverage without sufficient notice (a conclusion the court
aready rgected), the subsequent exchange of |etters alowed Sussex an opportunity to argue its case and
convince OCI that it acted improperly. Since OCI’s find letter (and find decision) is more than three
months after itsinitid one, it functiondly gave Sussex more than ample notice of its decision to terminate
the Sussex Plan. In this light, the court bdlieves that Sussex’s clam of improper termination without 30
days notice is a distinctionwithout adifference. Even assuming OCI did not give proper notice to Sussex
before retroactively terminating the Sussex Plan, the several month exchange of letters made any error
harmless*°

The court does not agree with Sussex that under no circumstance could OCI have retroactively

terminated the Sussex Plan. Such aresult would potentialy mean that insurers would be hamstrung and

“OAt oral argument, Sussex weakly attempted to distinguish the court’s andlysis by stating that
ance the letters were exchanged by Sussex’s atorney after the initid termination |etter, the notice was
ineffective. Although the court agrees that this was not the norma method of notice under the Sussex
Pan, itisbesdethe point. Instead, the letters functionally operated as notice — among other gods, the
point of noticeisto adlow an insured to chalenge adecison. Sussex attempted to convince OCI of its
position. That Sussex’s efforts failed speaks more to the facts than the timing of the notice.
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forced to accept the consequences of any action by insured partiesso long as it was donein secret. Not
only would this undermine the rel ationship between the parties, it would a so encourage ingfficienciesinthe
delivery of hedth insurance.
VI. CONCLUSON

Upon reviewing the record de novo — including evidence not before OCI on July 9, 1998 —the
court concludes that OCI did not (1) wrongfully retroactively terminatethe Sussex Plan to November 15,
1997 and (2) improperly deny or retract hedth benefit payments for Carol and Brenda Smith after
November 15, 1997. In reaching this conclusion, the court finds that ERISA does not preeempt 18 Del
C. §7202(16) and (34) and that the statutory definitions areimplicitly read into the Sussex Plan. Although
the court will enter summary judgment in favor of OCl onSussex’ scdams, it declines to rule explicitly on
the merits of OCI’s counterclaim since it believes doing so is unnecessary.** The court will issue an

gopropriate order consstent with this memorandum opinion.

“Un its counterclaim, OCI stated that since Sussex allegedly breached its fiduciary duty, Sussex
should be held responsible for contribution and indemnity if it was found ligble. Since the court holds
that OCI acted properly and is not liable, such aruling is unnecessary . Furthermore, the practica
effect of finding Sussex respongble for a breach of fiduciary duty is nil; requiring Sussex to pay the
Smiths for denied benefits is nothing more than forcing them to repay themsdlves.
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ORDER

For the reasons stated in the court’ s Memorandum Opinion of the same date, IT ISHEREBY
ORDERED THAT:

1. OCI’s motion for summary judgment (D.l. 85) is GRANTED in part.*?

2. Summary judgment be and is hereby ENTERED in favor of OCI on dl clamsagaing it
in thisaction.

3. Sussex’ s motion to motion to strike (D.1. 96) is DENIED as moot.
4, OCI shdl return any and dl premiums paid by Sussex on or after November 15, 1997.
Any timely apped to the Third Circuit will stay OCI’ s repayment obligation.

Dated: duly 20, 2001 Gregory M. Seet
UNITED STATESDISTRICT JUDGE

“2The court believes that the entry of summary judgment in favor of OCI rendersitsclaim
agang Sussex moat. Any ruling on the merits would most likely be an advisory opinion. See Mem.
Op, at note 41.



