IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

DIPPOLD-HARMON ENTERPRISES,
INC.,

Plaintiff,

)
)
)
)
)
V. ) C.A.No. 01-532 GMS
)
LOWE'S COMPANIES, INC., )

)

)

Defendant.

MEMORANDUM AND ORDER

INTRODUCTION

On May 23, 2001, Lowe s Home Centers, Inc. (“Home Centers’), filed a complaint against the
defendant Dippold-Harmon Enterprises, Inc. (“ Dippld-Harmon™) inthe Genera Court of Justice, Superior
Court Dividon, located inNorth Carolina. On July 27, 2001, Dippold-Harmon removed that action to the
United States Digtrict Court for the Western Didtrict of North Carolina. On August 8, 2001, Dippold-
Harmon filed the above-captioned action agangt Lowe's Companies, Inc. (“Lowe's’), the parent
corporation of Home Centers, in Delaware.

Beforethe courtisLowe' s motionto dismiss, or dternatively, to transfer this case to the Western
Didgtrict of North Carolina, or to stay this case pending the outcome of that litigation. Lowe s argues that
the court should dismiss this action because the court lacks persond jurisdiction over it. It further argues
that, should the court not dismiss this action, the case should be transferred to North Carolina pursuant to
the “firg-filed” rule and 28 U.S.C. § 1404(a). For the reasons that follow, the court will deny Lowe's

motion to dismissfor lack of persond jurisdiction, but will grant Lowe s mation to transfer.



. BACKGROUND

Dippold-Harmon is a Delaware corporation, with its principle place of business in Delaware.
Lowe' s is a North Carolina corporation with its principa place of business in North Carolina. It is the
world's second largest home improvement retaller, serving more than five million cusomers weekly.
Lowe smaintainsthat it is not, and has never been, registered or qudifiedto do businessin Delaware. It
further asserts that it does not have a registered agent for the service of processin Delaware.

Home Centers is a wholly-owned subsidiary corporation of Lowe's. It is a North Carolina
corporationregistered to conduct businessin Delaware, dthoughits principle place of busnessisinNorth
Caolina Lowe's mantains sgnificant control over its subsdiary. Lowe's sends its corporate
representatives to its retall stores, including Home Centers, and then directs the stores to take certain
actions in accordance with Lowe's policies. Other Lowe's high-level executives admit that they
“supervise’ and “oversee’ the retall stores and travel to these stores on amogt adaily basis. Furthermore,
in Lowe' s advertiang materids, it proudly announces thet it has more than six-hundred and fifty storein
forty sates, including four in Delaware. In actudity, the four storesin Delaware areits subsidiary Home
Centers.

On April 3, 1998, Home Centers entered into a written contract with Dippold-Harmon. The
contract specified that Dippold-Harmon would ingtal granite countertops for Home Centers customers.
In gpproximately 1998, Lowe's aso hired Dippold-Harmon as a vendor for the sdle and ingdlation of

granitekitchencountertops. At that time, Dippold-Harmon wasoneof severa vendorsthat Lowe sutilized



for the ingtdlation of these countertops. AsLowe's continued to open additional stores, it was faced with
the cogtly proposition of inddling countertop displays at each of these new stores. To ensure that the
countertop displays were properly ingdled in a uniform manner, Lowe' s representatives sought to hirea
sangle vendor to indal these displays. It dso sought to hire a angle vendor to ingtdl countertops for its
individua customers.

Dippold-Harmon mantains that the parties engaged in subsequent telephone negotiations amed
at meking Dippold-Harmonthe exdusve vendor for the ingtdlationof L owe' s countertop displays, as well
asfor countertopsit sold to individua customers. Some of these discussonswereinitiated by Lowe sand
weredirected to Dippold-HarmoninDelaware. At aDecember 20, 1999 meeting with Dippold-Harmon,
Lowe s executives Michad Gettler and Tammy Edson purportedly offered to make Dippold-Harmon its
exdugve nationa vendor for the ingdlation of granite countertops. Dippold-Harmon contendsthat, during
the mesting, it accepted Lowe's offer and entered into an ora “Exclusvity Agreement.” The two
companiesa soexchanged numerous| ettersand e-mails during this time concerning their vendor agreement.

On May 23, 2001, Home Centers filed the North Carolina complaint against Dippold-Harmon.
Initscomplaint, Home Centers dlegesthat Dippold-Harmonbreached their April 3, 1998 writtencontract.
Specificdly, Home Centers contended that Dippold-Harmonfailed to comply withtherr writtencontract’s
dandards in the ingtdlation of countertopsin the homes of individud customers.

Dippold-Harmonfiled this action against L owe' sonAugust 8, 2001, dlegingthat Lowe' s breached
their Exclusivity Agreement and acted fraudulently and with bad faith.

Because the court concludes that exercising persond jurisdiction over Lowe's in this instance

comportswithtraditiona notions of fair play and substantial justice as required by the Due Process Clause,



and that Lowe' sfdlswithinthe reach of Delaware s long-arm statute, the court will deny Lowe's motion
todigmiss. See International Shoe Co. v. Washington, 326 U.S. 310 (1945); DeL. CopE. ANN. tit. 10
§3104(c) (2001). However, because the “baance of convenience” tipsin favor of Lowe's, the court will
grant its motion to trandfer.
[11. DISCUSSION

A. Jurisdiction

The essence of Lowe's argument is that, Snce it has not purposefully directed its activities to
Ddaware, the assertion of persond jurisdiction by the courts of this forumwould violate the Due Process
Clause. Lowe sfurther contendsthat itsactivitiesdo not bring it within the reach of Delaware' slong-am
gatute. While Lowe's correctly frames the inquiry the court must make, the court disagrees with its
andysis and reaches a different conclusion.

1. Due Process

The Due Process Clause requires that, in order to subject a defendant who is “not present within
the territory of the forum” to personal jurisdiction, the court mustfirs make sure that the party “hag] certain
minimum contacts with [the forum] state such that the maintenance of the suit does not offend *traditiona
notions of fair play and subgtantid justice’” International Shoe 326 U.S. at 316 (quoting Milliken v.
Meyer, 311 U.S. 457, 463 (1940)). Inorder to give non-residents “fair warning” that a particular activity
may subject themto litigation within the forum, these*minimum contacts” must be purposeful. See Burger
King Corp. v. Rudzewicz, 471 U.S. 462, 472 (1985). Inother words, the defendant’ s contacts must be
of the nature that would cause it to reasonably foresee that it might be “haled before a court” in the forum

asareault of its conduct. See World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 297 (1980).
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Hndly, “even if the requisite minmum contacts have been found through an gpplication of the stream of
commercetheory or otherwisg, if it would be unreasonable for the forumto assert jurisdictionunder dl the
factsand circumstances, thendue processrequiresthat jurisdictionbe denied.” Beverly Hills Fan Co. v.
Royal Sovereign Corp., 21 F.3d 1558, 1568 (Fed. Cir. 1994).

Lowe's argues that its only contacts with Delaware are through Dippold-Harmon, which is a
Delaware corporation. Specifically, Lowes contends that its Home Centers contract with a Delaware
corporaion is, by itsdf, an insufficient basis to establishpersonal jurisdiction. The court agrees. See Blue
Ball Properties, Inc. v. McClain, 658 F. Supp. 1310, 1316-17 (D. Dd. 1987). However, thecourtfinds
that Lowe' s has many more purposeful contacts with Delaware than it disclosesin its brief.

Firgt, with regard to the Exclusvity Agreement in issue, Lowe' s communicated regularly with
Dippold-Harmon by sending numerous lettersand e-mails fromNorthCarolinato Delaware. It alsoplaced
telephone calls to Dippold-Harmon in Delaware. These contacts aone would be sufficient to satisfy the
minmumcontactsandyss. See Hide Power and Equip. Co. v. SratesEnters., Inc., 1993 WL 258701,
at*1 (Dd. Super. June 15, 1993) (finding jurisdiction over a nonresident defendant based onasnge vist
to Delaware and two or threeletterssent to Delaware.); see also Mid-Atlantic Mach. & Fabric, Inc. v.
Chesapeake Shipbuilding, Inc., 492 A.2d 250, 255 (Dd. Super. 1985) (extending jurisdiction over a
nonresident defendant where the negotiation and execution of the contract occurred entirely outside of

Delaware, and the defendant’ s contacts with Delaware were limited to “an ungpecified number of trips.”)

However, in addition to these direct contacts with Dippold-Harmon in Delaware, Lowe sisthe

world’ ssecond largest home improvement retailer. Thisfact donewould provide a sufficient basisfor the



court to serioudy questionthe legitimacy of Lowe' S podgition. However, as previoudy noted, Lowe shas
awholly-owned subsidiary; that subsidiary, Home Centers, is registered to do businessinDelaware, and
operatesfour storesinthisjurisdiction. Nether initsadvertisng materid, nor initsinternd communications,
does Lowe's didinguish between its corporate stores and Home Centers stores. In fact, Lowe's
announcesthe opening of new Home Centers storesas new Lowe' slocations. Lowe saso maintainsgtrict
control over itsHome Centers operations. It sendsitsrepresentativesto the Home Centers storesand then
directsthosestoresnot incompliance with Lowe' s paliciesto take certain actions to come into compliance.
Such representatives have visted the Delaware stores. Lowe's aso publicaly admits to otherwise
“quperviang and overseeing” itsstores, and sending Lowe' s personnd to those stores, induding Delawvare
locations.

Thesefacts support the conclusion that Lowe' s should reasonably have anticipated being brought
into court here. However, due process requires that the court make one moreinquiry.

Notwithstanding the existence of Lowe' s purposeful minimum contacts with this forum, the court
mugt consider whether the “minimum requirements inherent in the concept of ‘fair play and substantid
judtice. . .'defeat the reasonableness of [the assertion of] jurisdiction, even [if] the defendant has
purpossfully engaged in forum activities” Asahi Metal Indust. Co. v. Superior Court, 480 U.S. 102,
116 (1987). This question will only be answered affirmatively if the sate's and the plantiff’s interest in
having the dispute adjudicated in the forum are so minimd as to be outweighed by the burden imposed by
subjecting the defendant to litigation within the forum. See Beverly Hills Fan, 21 F.3d at 1568.

Here, the answer is plainly, no. Deaware has an interest in this action. Dippold-Harmon is a

Delaware corporation. Clearly this forum'’s interests extend to corporate citizens that have sought the



protection of Delaware's laws. Moreover, Delaware has an interest in addressing those purposeful
activities conducted within its borders thet result in dlegations of injury. That interest extendsto breaches
of contract, suchasthat dleged here. Findly, Lowe s clearly has, through its Home Centers subsidiaries,
sgnificantly more than minima contactswith this forum. Accordingly, the court concludes that the burden
on Lowe sisnot so onerous asto run afoul of traditiond notions of fair play and substantid justice.

2. Ddaware' s Long-Arm Statute

The second step in the court’s anadlysis into the propriety of subjecting Lowe's to personal
jurisdiction in this forum is the determination of whether any of the provisions of Delaware' s long-arm
statute apply. See DeL. CoDE. ANN. tit. 10 8 3104 (2001). While Lowe's contends that it does not fall
within the grasp of any of Section 3104's provisions, Dippold-Harmon contends that at least two of the
provisions apply here. For purposes of this order, the court need only discuss one.

Under subsection (c)(4), the court may exercise persond jurisdiction over anyone who causes
injury ether ingde or outside of this State “by an act or omisson outside of the State” if that individud
“regularly does or solicitsbusiness, engagesinany other persstent course of conduct inthe Stateor derives
subgtantia revenue from services or things used or consumed in the State” DeL. CobE. ANN. tit. 10, §
3104(c) (2001).* The court will interpret thislanguage broadly, as reaching the “maximum parameters of
the due process clause.” See Jeffreysv. Exten, 784 F. Supp. 146, 151 (D. Ddl. 1992).

As discussed above, Lowe s directed telephone calls and numerous items of correspondence to

This subsection provides generd jurisdiction over the nonresident defendant. See Mendelson
v. Delaware River and Bay Auth., 56 F. Supp. 2d 436, 439 (D. Ddl. 1999). Accordingly, itis
immateria whether the jurisdictiond contact is related to thecdlam. Seeid.
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Ddawareinrdationto the disputed Exclusvity Agreement. Through its wholly-owned subsdiary, Home
Centers, Lowe's also operated, maintained, and directly supervised four stores in Delaware. Findly,
Lowe shasnot in any way publicaly differentiated itsdf from the Home Centers locations in Delaware.
Conseguently, it cannot now complain that it should not be sued here.

Finding sufficient contacts to subject Lowe' sto persond jurisdiction under both the State’ slong-
arm statute and the Due Process Clause, the court will now moveto a discusson of whether this action
should be transferred to the Western Didtrict of North Carolina.?

B. Venue

As previoudy noted, Lowe's seeksto trandfer this action pursuant to the “firg-filed” rule and 28
U.S.C. § 1404(a).

1. The“Firg-Filed” Rule

The “firg-filed” rule isajudiciadly-created doctrine that is designed to avoid concurrent litigation
of the same issues, between the same parties, in more than one federa court. See EEOC v. University
of Pennsylvania, 850 F.2d 969, 971-72 (3d Cir. 1988). Asitsnameimplies, the rule generdly provides
that a later-filed action should be stayed pending the resolution of an earlier filed action, or transferred to
the court inwhichthe earlier-filed action is pending. See Peregrine Corp. v. PeregrineIndus., Inc., 769
F. Supp. 169, 171 (E.D. Pa. 1991).

While Dippold-Harmondoes not disputethat the North Carolina actionwasfiled firg, it arguesthat

?In its motion to dismiss, Lowe' s aso dleges that this action should be dismissed for lack of
venue and insufficient service of process. However, both of these claims are based solely on its
argument that the court lacked persond jurisdiction. As the court has found persond jurisdiction, these
arguments too mug fall.



this rule should not apply to the present case because different parties and different issues are presented
in the Delaware and North Carolina actions. The court findsthis argument unpersuasive. First, Dippold-
Harmon itsalf aggressively argued that Lowe’ sand Home Centers should be considered one and the same
party for purposes of establishing persond jurisdiction. The court will not now find theat Lowe sand Home
Centersare different partiesfor the purposes of the “firg-filed” rule. For thereasonsstatedin SectionA.1,
supra, the court is satisfied that Lowe' s and Home Centers are effectively the same party.

Second, with regard to Dippold-Harmon’s argument that different issues are presented in the
Delaware and North Carolina actions, the court again disagrees. The North Carolinaaction concernsthe
breach of a written agreement between Home Centers and Dippold-Harmon.  The written agreement
provided that Dippold-Harmonwould inddl granite countertopsfor itscustomersinacertain fashion. The
Dedaware action concerns the breach of an aleged oral agreement betweenL owe' sand Dippold-Harmon.
This dleged oral agreement provided that Dippold-Harmon would be the exclusve digtributor of those
granite countertops. Bothactions thus concern different facets of the same business relationship between
the parties. Specificdly, both actions relate to Dippold-Harmon's status as a fabricator and ingtaller of
granite countertops for Lowe's and Home Centers customers. A decision by the North Carolina court
on the vdidity, or breach, of the written agreement will bear directly on the dleged ora agreement
concerning the same type of services. To have two separate trials on these issues would defeat the
purposes of the “firg-filed” rule, namely sound judicid adminigtrationand comity among federd courts of
equal rank. See EEOC, 850 F.2d at 971. Accordingly, the court finds that the application of this rule
weighs heavily in favor of trandferring this case to North Carolina.

2. Section 1404(a)



Transfer to North Carolinais dso mandated under a section 1404(a) andysis. Section 1404(a)
providesthat “[f]or the convenience of [the] parties and [the] witnesses, inthe interest of justice,” the court
may transfer this action to “any other didtrict where it might have been brought.” 28 U.S.C. § 1404(a).
The parties agree that this action could have been filed in the Western Didtrict of North Carolina as a
diversty action. The court will, therefore, move onwith the inquiry as directed by the Third Circuit. See
Jumara v. Sate FarmIns. Co., 55 F.3d 873, 879 (3d Cir. 1995).

In Jumara, the Third Circuit provided a lig of factorsto assst the digtrict courts in determining
“whether, on baance, the litigation would more conveniently proceed and the interests of justice [would]
be better served by atransfer to adifferent forum.” Id. Thesefactorsinclude Sx private and five public
interests which the court should consider. Seeid.

a The Private Interests

The private interests most rlevant to this case include: (1) the convenience of the parties as
indicated by thair rdative physcad and financid position; (2) the convenience of the witnesses, but only to
the extent that they may be unavailable for trid in one of the fora; and (3) the location of records and other
documents, again, only to the extent these files cannot be produced in the dternate forum.® Seeid.

1. The Convenience of the Parties

3For the reasons the court discussed in a previous opinion, it will not afford any weight to the
firg three Jumar a factors, specificadly, the plaintiff’ sinitid choice of forum, the defendant’ s preferred
venue, and whether the claim arose esewhere. See Affymetrix, Inc. v. Synteni, Inc., 28 F. Supp. 2d
192, 197-201 (D. Ddl. 1998). In not affording weight to these factors, the court avoids the risk of
double-counting these interests and thereby throwing off the transfer andyss. Seeid. Ingteed, the
court will congder whether the Western Didtrict of North Carolinais a more convenient forum for the
parties and the witnesses, while dso serving the interests of justice. See 28 U.S.C. § 1404(a).
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Physcdly, NorthCarolinaismoderately inconvenient for Dippol d-Harmon, whichisheadquartered
in Delaware. Thus, inorder to litigate thismatter in North Carolina, it must travel severd hours. However,
modern communication and transportation cgpabilities make this moderate journey far less burdensome
thanit would have been at onetime. See Beverly Hills Fan, 21 F.3d at 1569 (noting that it is not unduly
burdensome for a defendant organized under the laws of the People's Republic of Chinato litigate in
Virginia). Becauseitisanationd distributor of granite and stone kitchen fixtures, Dippold-Harmonisaso
finanadly capable of shouldering this burden. Assuch, it isdoubtful that litigatingin North Carolinawould
be an undue financia burden.

Furthermore, transfer to North Carolina would reduce the overdl inconvenience to al parties
involved. Dippold-Harmon must dready travel to North Carolina to defend itself in the firg-filed action
pending inthe Western Didtrict of North Carolina. Bringing witnesses and relevant documentsto only one
location, here North Carolina, minimizesthe leve of disruption caused to both parties by the litigetion. This
iscertainly amore economical and efident result than having each party moving witnessesand documents
between two states, depending on which of these related actions is being litigated at that time.

2. The Convenience of Witnesses

Party witnesses or witnesses who are employed by a party carry no weight in the “balance of
convenience’” andyds since each party is able, indeed obligated, to procure the attendance of its own
employeesfor trid. See Affymeytrix, 28 F. Supp. 2d at 203. Expert witnesses or witnesses who are
retained by a party to testify carry litle weight in determining where the “baance of convenience’ lies
because they are “usudly selected [on the basis| of ther reputationand specia knowledge without regard

to their resdences and are presumably well compensated for thar attendance, labor and inconvenience,
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if any. Seeid. (internd aitations omitted). Fact witnesses who posses first-hand knowledge of the events
gvingriseto the lawsuit, however, have traditionaly weighed quite heavily inthe “ balance of convenience’
andyss. Seeid.

Dippold-Harmon argues that Lowe's has faled to demonsgtrate that transfer to North Carolina
would bemoreconvenient for potential non-party fact witnesses. The court agrees, and notesthat Lowe' s
bare dlegations of witness inconvenience, without more, are inUffident to tip the balance in its favor.
However, dl the materid witnesses in this dispute, party or otherwise, will be in North Carolina aready
to litigate the firg-filed action. Requiring that they then come to Delawareto litigatethis action separately
cannot be considered convenient and inthe interest of justice. Accordingly, the court finds that this factor
adso weighsin favor of transferring the action to North Carolina

3. The Location of Records and Other Documents

The technologica advances of recent years have sgnificantly reduced the weight of thisfactor in
the “baanceof convenience’ anadyds. Seeid. a 205. Furthermore, the rdevant documents will dready
be in North Carolinafor the litigation of the first-filed action. The court thus sees no need to require that
Lowe's, Home Centers, and Dippold-Harmon move the same documents from North Carolina to
Deawvare. Rather, it would be much more efficient to litigate these related actions in one location.

b. The Public Factors

As other courts have noted, depending on the circumstances of the case, some of the “public
interest” factorslisted in Jumara may play no rolein the “balance of convenience” Seeid. at 205. The
court thus eects to discuss only the three factors which the parties deem relevant to the pending case.

1. Practicd Condderations Making Trid Easy, Expeditious, or Inexpensive
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This factor appears to subgantidly repeat the “fird-filed” andyss advanced by Lowe's, ad
accepted by the court, inSection2.B, supra. Assuch, the court declinesto further addressthisissue here,
gnceit has dready taken this argument into congderation.

2. Delaware s Interest in Deciding This Action

Dippold-Harmon daims that Delware has a far stronger interest in resolving this action since
Dippold-Harmon is a Delaware corporation. While the court ismindful of Dlaware' sinterest, that done
will not tip the “baance of convenience’ initsfavor. Thisis so because the court can hardly describe the
dleged Excdusvity Agreement asaloca controversy uniqueto Delaware. See Affymetrix, 28 F. Supp.
2d at 207. Instead, this aleged agreement concerns Dippold-Harmon's status as Lowe's exclusive,
nationd digtributor. By its very nature then, the agreement is not local and unique to only Delaware, but
rather, affectsevery sate included in the aleged Exclusivity Agreement. Furthermore, the court notesthat
Dippold-Harmon appears to concede that the aleged Exclusivity Agreement was not formed in Delware
and would not be governed by Delawarelaw. Accordingly, thisfactor does not weigh in favor of denying
Lowe s motion to transfer.

3. Collective Travel Time and Cost

Thefind public interest factor identified by Lowe' s concerns the timeand cost dlegedly associated
with the potentia witnesses' travel time to Delaware. This factor, however, duplicates other factors
necessary to the court’s trandfer analyss, namdy the private factors considering the convenience and
avalability of witnesses and the location of documents. The court has dready rejected these arguments
inits earlier discusson of the “private’ factors in the “baance of convenience’ anayss.

V.  CONCLUSON
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For the foregoing reasons, the court concludes that Lowe' s is subject to persond jurisdiction in
Delaware, however, the “baance of convenience’ tips strongly in favor of trandferring this action to the
Wegtern Didtrict of North Carolina

For these reasons, IT ISHEREBY ORDERED, ADJUDGED, and DECREED that:

1 Lowe' s motion to dismiss for lack of persona jurisdiction (D.l. 8) is DENIED, and

Lowe sdternative motionto transfer this action to the Western Didtrict of North Carolina
(D.l. 8) isGRANTED; and
2. The above-captioned matter is hereby TRANSFERRED to the United States District

Court for the Western Didtrict of North Carolina.

Dated: November 13, 2001 Gregory M. Sest
UNITED STATESDISTRICT JUDGE
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