INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF DELAWARE

KEVIN A. THOMAS,
Petitioner,
V. Civil Action No. 98-597-GMS
ROBERT W. SNYDER, Warden, and
ATTORNEY GENERAL OF THE STATE
OF DELAWARE,

Respondents.
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MEMORANDUM AND ORDER

Kevin A. Thomas was convicted of first degree murder and possession of a deadly weapon
during the commission of afelony. Heis presently incarcerated in the Delaware Correctiona Center in
Smyrna, Delaware, where he is serving a sentence of life imprisonment. Thomeas has filed with this
court a petition for awrit of habeas corpus pursuant to 28 U.S.C. § 2254. Asexplained below, the
court will dismiss Thomas' petition as time barred by the one-year period of limitation prescribed in 28

U.S.C. § 2244(d).

BACKGROUND
On June 28, 1993, following ajury trid in the Delaware Superior Court, Kevin A. Thomas was
convicted of first degree murder and possession of a deadly wegpon during the commission of afelony.

The evidence at trid demonstrated that on September 13, 1992, Thomas shot David Turner in the face



and killed him. Thomas was seventeen years old at the time. He was sentenced to life in prison without
parole on the murder conviction and to a consecutive sentence of five yearsin prison on the weapons
conviction. The Delaware Supreme Court affirmed Thomas' conviction and sentence on September
21, 1994.

On December 18, 1996, Thomas filed in state court amotion for post-conviction relief pursuant
to Rule 61 of the Ddlaware Superior Court Crimina Rules. Thetrid court summarily dismissed
Thomas Rule 61 motion on December 23, 1996. Thomas gpped ed to the Delaware Supreme Court.
His subsequent motion to withdraw the appeal was granted on March 11, 1997. Thomasfiled a
second Rule 61 motion for post-conviction relief on March 27, 1997, which was summarily dismissed
on May 9, 1997. Again, Thomas gppeded to the Delaware Supreme Court. The Court affirmed the
order of dismissal on November 24, 1997.

Thomas has now filed with this court the current petition for awrit of habeas corpus pursuant to
28 U.S.C. § 2254. In his petition Thomas articulates four separate grounds for relief: (1) The searches
of hisresdence and car were in violation of the Fourth Amendment, and al evidence seized from these
searches should have been suppressed; (2) Thetrid court erred in admitting identification testimony that
was the result of an impermissibly suggestive photographic identification procedure; (3) Thetrid court
violated his condtitutiond right to due process by giving a supplementd jury indruction pursuant to
Allen v. United Sates, 164 U.S. 492 (1896); and (4) His congtitutional rights were violated when
police questioned him without a parent or legd guardian present. The respondents argue that the
petition is subject to aone-year period of limitation that expired before Thomasfiled it. Thus, they

request that the court dismiss the petition as time barred.



. DISCUSSION

A. One-Year Period of Limitation

In the Antiterrorism and Effective Death Pendlty Act of 1996 (“AEDPA”), Congress amended
the federd habeas Satute by prescribing a one-year period of limitation for the filing of § 2254 habeas
petitions by state prisoners. Sokesv. District Attorney of the County of Philadelphia, 247 F.3d
539, 541 (3d Cir. 2001). Effective April 24, 1996, the AEDPA provides.

(1) A 1-year period of limitation shall apply to an application for awrit of habeas corpus by a

person in custody pursuant to the judgment of a State court. The limitation period shal run

from the latest of —

(A) the date on which the judgment became find by the conclusion of direct review or
the expiration of the time for seeking such review. . . .

28 U.S.C. 8§ 2244(d)(1). In order to avoid any impermissible retroactive application of the one-year
period of limitation, state prisoners whaose convictions became find prior to the enactment of the
AEDPA were dlowed to file their § 2254 petitions no later than April 23, 1997. See Burnsv.
Morton, 134 F.3d 109, 111 (3d Cir. 1998)(prohibiting dismissa of petitions filed on or before April
23, 1997, as untimely under § 2244(d)(21)(A)).

Thomas conviction became find prior to the enactment of the AEDPA. He was convicted on
June 28, 1993. The Delaware Supreme Court affirmed the judgment of conviction on September 21,
1994. Thomas was then dlowed ninety days in which to file a petition for awrit of certiorari with the
United States Supreme Court. See Supreme Court Rule 13. Although Thomas did not file a petition
with the United States Supreme Court, the ninety-day period in which he could have filed such a

petition is encompassed within the meaning of “the conclusion of direct review or the expiration of the

time for seeking such review,” as set forth in 8 2244(d)(1)(A). See Kapral v. United Sates, 166



F.3d 565, 576 (3d Cir. 1999)(holding that on direct review, the limitation period of 8§ 2244(d)(1)(A)
beginsto run at the expiration of the time for seeking review in the United States Supreme Court).
Therefore, Thomas' conviction became finad on December 20, 1994, ninety days after the Dlaware
Supreme Court affirmed his conviction, and well before the enactment of the AEDPA on April 24,
1996. Thus, he could have filed atimey habess petition with this court not later than April 23, 1997.
See Burns, 134 F.3d at 111.

Ascertaining the precise date Thomeas filed his habeas petition with the court is somewhat
problematic. The court’s docket reflects that the petition was filed on October 21, 1998, the date the
clerk’ s office recaived his petition and filing fee. A pro se prisoner’ s habess petition, however, is
consdered filed on the date he ddliversit to prison officids for mailing to the didtrict court, not on the
date the court receivesit. Id. at 113. Thomas has provided the court with no documentation
establishing the date he delivered his petition to prison officids for mailing. The petition itsdlf, however,
isdated August 10, 1998. The respondents maintain that the filing date is October 8, 1998, but they
provide no documentation to support this concluson. Under these circumstances, the court will extend
Thomas every benefit of the doubt and will consider his habess petition filed on August 10, 1998, the
earliest possble date he could have ddivered it to prison officids for mailing.

Obvioudy Thomas habess petition was filed well beyond the April 23, 1997 deadline. That,
however, does not end the inquiry because 8 2244(d)’ s period of limitation may be either statutorily or
equitably tolled. See Jonesv. Morton, 195 F.3d 153, 158 (3d Cir. 1999).

B. Statutory Talling

The AEDPA provides for gatutory tolling of the one-year period of limitation:
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The time during which a properly filed application for State post-conviction or other collatera
review with respect to the pertinent judgment or claim is pending shal not be counted toward
any period of limitation under this subsection.

28 U.S.C. § 2244(d)(2).

Thomas filed in state court a Rule 61 mation for post-conviction relief on December 18, 1996,
which the Superior Court summarily dismissed on December 23, 1996. As previoudy noted, Thomas
gppeded from the order of dismissa. His subsequent motion to withdraw the apped was granted on
March 11, 1997. The respondents concede, and correctly so, that the filing of this motion for post-
conviction relief tolled the period of limitation. Thus, the period of time from December 18, 1996,
through March 11, 1997, does not count toward the one-year period of limitation.*

Thomeas filed a second Rule 61 mation for post-conviction relief in state court on March 27,
1997, which was summarily dismissed on May 9, 1997. The Ddaware Supreme Court affirmed the

dismissal on November 24, 1997. Again, the respondents concede that the filing of the second Rule 61

motion tolled the period of limitation.? Thus, the period of time from March 27, 1997, through

! The court notes that the one-year period istolled during the time between the Superior
Court’sdismissal of Thomas Rule 61 motion and histimely apped to the Delaware Supreme Court.
See Swartzv. Meyers, 204 F.3d 417, 420 (3d Cir. 2000).

2 Only a*“properly filed application” for post-conviction review tolls the one-year period
under 8 2244(d)(2). Whether Thomas second Rule 61 motion congtitutes a“properly filed
goplication” is subject to debate. Under Rule 61, “[any ground for relief that was not asserted in a
prior postconviction proceeding . . . isthereafter barred.” Super. Ct. R. Crim. P., Rule 61(i)(2). This
procedurd bar, however, isingpplicable where amotion raises “a colorable clam that there was a
miscarriage of justice because of a condtitutiond violation that undermined the fundamentd legdlity,
reliability, integrity or fairness of the proceedings leading to the judgment of conviction.” 1d., Rule
61(i)(5). The court need not, and does not, address whether Thomas' second Rule 61 motion was a
“properly filed gpplication” because the respondents concede that the one-year period was tolled while
the second Rule 61 motion was pending. Regardless, as discussed herein, Thomas' habeas petition is
untimely.



November 24, 1997, is excluded from the one-year limitation period.

Nonetheless, since the date of the enactment of AEDPA, more than one year has passed during
which statutory tolling does not apply. First, from April 24, 1996, through December 17, 1996, a
period of 238 days, no post-conviction proceedings were pending, and those 238 days are included as
part of the one-year period. In addition, from March 12, 1997, through March 26, 1997, no post-
conviction rdief proceedings were pending, and those fourteen days must be counted. Findly, from
November 25, 1997, through August 9, 1998, a period of 258 days, no motion for post-conviction
relief was pending, and those 258 days must be counted.

In sum, following the enactment of the AEDPA, 510 days lgpsed during which Thomas had no
post-conviction proceedings pending for purposes of § 2244(d)(2). This period of time, well in excess
of one year, must be counted. The court thus concludes that while the statutory tolling provison applies
to certain portions of time since the enactment of the AEDPA,, it does not render Thomas' habeas
petition timely filed.

C. Equitable Tolling

Additiondly, the one-year period of limitation prescribed in § 2244(d) may be subject to
equitabletolling. Fahy v. Horn, 240 F.3d 239, 244 (3d Cir. 2001); Jones, 195 F.3d at 159; Miller v.

New Jersey Sate Dep't of Corrections, 145 F.3d 616, 618 (3d Cir. 1998). The doctrine of

3 Thomas could havefiled, but did not file, a petition for awrit of certiorari with the
United States Supreme Court within ninety days of the Delaware Supreme Court’sorder. See
Supreme Court Rule 13. As explained above, on direct review that ninety-day period is excluded from
the one-year period of limitation. See Kapral, 166 F.3d at 576. In post-conviction proceedings,
however, the time during which a state prisoner may file a petition in the United States Supreme Court
does not toll the one-year period, and the ninety-day period is counted. Stokes, 247 F.3d at 543.

6



equitable talling gpplies.

only when the principles of equity would make therigid gpplication of alimitation period unfair.

Generdly, thiswill occur when the petitioner has in some extraordinary way been prevented

from asserting his or her rights. The petitioner must show that he or she exercised reasonable

diligence in investigating and bringing [the] dams. Mere excusable neglect is not sufficient.
Miller, 145 F.3d a 618-19 (citations omitted). In other words, equitable tolling “may be appropriate if
(1) the defendant has actively mided the plaintiff, (2) the plaintiff has ‘in some extraordinary way’ been
prevented from asserting hisrights, or (3) if the plaintiff hastimely asserted his rights mistakenly in the
wrong forum.” Jones, 195 F.3d at 159, quoting United States v. Midgley, 142 F.3d 174, 179 (3d
Cir. 1998).

In the ingtant case, Thomas argues that the AEDPA’ s one-year period of limitation is a odds
with the three-year period alowed for filing a Rule 61 motion for post-conviction relief. He contends
that because Delaware dlows three yearsin which to file a Rule 61 motion, and petitioners are required
to exhaust state remedies before filing habeas petitionsin federa court, it isunfair to gpply the
AEDPA’s one-year period of limitation, rather than Delaware' s three-year period.

Although Thomasis correct that Delaware generdly dlows three yearsin which to fileaRule
61 motion, see Super. Ct. R. Crim. P., Rule 61(i)(1), the court is unimpressed by his equitable tolling
argument. Asexplained above, the court has gpplied § 2244(d)(2)’ s tolling provision to exclude the
periods of time during which his two post-conviction proceedings were pending before the state courts.
These periods of time do not count againg Thomas. Thereis nothing unfair or inequitable in goplying

the AEDPA’s one-year period of limitation to petitioners who wait more than ayear beforefiling a

habesas petition in federa court, even if the Delaware rule permits alonger period of timein which tofile



Rule 61 motions.

More important, Thomas has falled to articulate any extraordinary circumstances that prevented
him from filing his habesas petition with this court in atimely manner. Indeed, he hasfailed to offer any
explanation for the delay. He has not provided the court with any reason why, after the AEDPA was
enacted, he waited until December 18, 1996, to file hisfirst Rule 61 motion. He has not explained why,
after his second Rule 61 proceedings were completed on November 24, 1997, he waited until August
10, 1998, to file his habesas petition with this court.

In short, the court cannot discern any extraordinary circumstances that warrant gpplying the
doctrine of equitable tolling. Thomas habeas petition will be dismissed as untimely.

D. Motion for Appointment of Counsdl

In aletter to the court dated April 16, 2000, Thomas inquired respecting appointment of
counsd in thismatter. The court congtrues this letter as a motion for gppointment of counsd.  The
Sixth Amendment right to counsel does not extend to habeas proceedings. See Pennsylvania v.
Finley, 481 U.S. 551, 555 (1987); United Sates v. Roberson, 194 F.3d 408, 415 n.5 (3d Cir.
1999). Additiondly, the court has determined that Thomas habeas petition will be dismissed as
untimely. Accordingly, Thomas letter dated April 16, 2000, construed as a motion for appointment of

counsd, will be denied as moot.

1. CERTIFICATE OF APPEALABILITY
Findly, the court must determine whether a certificate of gppedability should issue. See Third

Circuit Locd Appdlate Rule 22.2. The court may issue a certificate of gppedability only if the



petitioner “has made a subgtantia showing of the denia of a condtitutiond right.” 28 U.SC. §
2253(c)(2).

When the court denies a habeas petition on procedura grounds without reaching the underlying
congtitutional claim, the prisoner must demonstrate that jurists of reason would find it debatable: (1)
whether the petition states avaid clam of the denid of a condtitutiond right; and (2) whether the court
was correct in its procedurd ruling. Sack v. McDaniel, 529 U.S. 473, 484 (2000). “Whereaplain
procedurd bar is present and the district court is correct to invoke it to dispose of the case, a
reasonable jurist could not conclude ether that the district court erred in dismissing the petition or that
the petitioner should be alowed to proceed further.” 1d.

For the reasons discussed above, Thomas' habeas petition is barred by the one-year period of
limitation. The court cannot conclude that the period should be statutorily or equitably tolled to render
the petition timely. The court is convinced that reasonable jurists would not debate otherwise. Thomas
therefore cannot make a substantia showing of the denid of a condtitutiond right, and a certificate of

apped ability will not issue.

V.  CONCLUSION
For the foregoing reasons, IT ISHEREBY ORDERED THAT:

1 Thomas' petition for awrit of habeas corpus pursuant to 28 U.S.C. § 2254 is
DISMISSED, and the relief requested therein is DENIED.

2. Thomas' letter dated April 16, 2000, requesting gppointment of counsd, is construed
as amotion for gppointment of counsd, and so congtrued, is DENIED as moot.

3. The court declines to issue a certificate of appedability for falure to stisfy the standard



set forth in 28 U.S.C. § 2253(c)(2).

IT 1SSO ORDERED.

Dated: November 28 , 2001 Gregory M. Slegt
UNITED STATESDISTRICT JUDGE
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