INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF DELAWARE

J. FRED ROBINSON and
EVELYN ROBINSON, hiswife,

Plaintiffs,

V. C.A. No. 01-697 GMS
UNITED STATES COLD STORAGE,
INC.,

Defendant and
Third Party Plaintiff

V.

AMERICAN PREMIER UNDERWRITERS
INC., as successor-in-interest to the
Philade phia, Batimore, and Washington
Rallroad, and the

UNITED STATESAIR FORCE,

an agency of the federd government,

Third Party Defendants.

S N’ N N N N N N N N N N N N N N N N N N N N N N N

MEMORANDUM AND ORDER

. INTRODUCTION
In October 2000, plaintiffs Fred and Evelyn Robinson filed a complaint in Delaware state court
againgt United States Cold Storage (“USCS’) to comped USCS to reimburse them for costs associated

withthe environmenta restorationof andlegedly contaminated parcel of land they purchased fromUSCS.!

1 USCSisnot an agency of the federal government.



USCSthen filed athird party complaint against American Premier Underwriters (*APU”) and the United
States Air Force dleging that APU and the U.S. Air Force had contributed to the contamination of the
land. USCS seeks contribution from the third-party defendants under Delaware common law and the
Delaware Hazardous Substances Cleanups Act (“HSCA”), 7 Ddl. Code. 88 9101-9120. The U.S. Air
Force removed the action to federal court pursuant to 28 U.S.C. 1442(a)(1). (D.l. 1at 1)

Presently before the court isthe U.S. Air Force's mation to dismiss the third party complaint for
lack of subject matter jurisdiction pursuant to Federd Rule of Civil Procedure 12(b)(1). Specificdly, the
U.S. Air Force dlegesthat it isan agency of the United States, and the United States has not waived its
sovereign immunity in this action.? The court agrees and will, therefore, grant the Air Force' s motion to
dismiss Moreover, because dismissng the Air Force as a party removes the only basis for federd

juridiction, the court will dismiss the remaining dlamsin this case.

[l. FACTS

On December 19, 1985, the Robinsons purchased the parcel of land inquestionfromUSCS.2 The
Robinsons subsequently discovered that the soil onthe land contained petroleum. 1t was believed that the
petroleum contamination related to the home hegting oils that werereleased onthe Stein 1978 and 1993.
The State of Delaware conducted further testing onthe land. Asaresult, the State discovered that arsenic
was dso present, and that the leves of petroleum and arsenic were above permitted levels. The Robinsons

then hired an independent environmenta consulting firm who discovered underground storage tanks

2 USCS did not respond to this motion.
3 Theland islocated in Newark, Delaware.

2



containing further hazardous substances.* The Robinsonsentered into aVoluntary Compliance Agreement
with the State of Delaware to engage in a process of remediation at  the Ste. The Robinsons dlege that
they spent $366,662.00 in order to accomplish this clean-up. The Robinsons then sued USCS for
contribution to recover the money expended in clean-up efforts.

USCSfiledathird party complaint dleging that APU and the U.S. Air Force were dso responsible
for the environmenta degradation a the ste. USCSadllegesthat APU’ s predecessors-in-interest rel eased
hazardous materids onto the property during raillroad operations. Regarding the U.S. Air Force, USCS
asserts that on May 25, 1954, an airplane owned and operated by the U.S. Air Force crashed onto the
parcel in question. USCS contends that the plane crash resulted in the release of hazardous substances

onto the Site, causing environmenta contamination.

[1l. STANDARD OF REVIEW

A motion to dismiss under Rule 12(b)(1) chalenges the jurisdiction of the court to address the
meritsof the plantiff’ scomplaint. See Liebermanv. Delaware, No. CIV.A.96-523, 2001 WL 1000936,
a*1(D. Dd. Aug. 30, 2001). The motion should be granted where the asserted clam is “insubstantid,
implausible, foreclosed by prior decisons of this Court, or otherwise completely devoid of merit as not to
involve afedera controversy.” Coxsonv. Comm. of Pennsylvania, 935 F. Supp. 624, 626 (W.D. Pa.
1996) (dting Growth Horizons v. Delaware County, 983 F.2d 1277, 1280-81 (3d Cir. 1993).

Additiondly, amotionto dismissunder 12(b)(1) may present either afacid or factua challenge to subject

* The complaint does not indicate what the hazardous substances were.
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matter jurisdiction. See Mortensen v. First Federal Savings and Loan, 549 F.2d 884, 891 (3d Cir.
1977). Thiscase presents afacid challenge because the U.S. Air Force does not dispute the existence
of the jurisdictiond factsdleged inthe complaint. Therefore, the court must accept the facts dleged in the
complant astrue, see Zinermanv. Burch, 494 U.S. 113, 118 (1990), and make dl reasonable inferences

infavor of the plantiff. See Markowitz v. Northeast Land Co., 906 F.2d 100, 103 (3d Cir. 1990).

V. DISCUSSION

A. Subject Matter Jurisdiction

Federal courts have no jurisdiction to hear a dam againg the United States absent awaiver of
sovereign immunity. See FDIC v. Meyer, 510 U.S. 471, 475 (1994) (“Absent a waiver, sovereign
immunity shidds the Federal government and its agencies from suit.”). Moreover, this waiver must be
clearly and “unequivocdly” expressed. See United States v. Mitchell, 445 U.S. 535, 538 (1980).
Specidly, federa agencies may only be made subject to state regulation where there has been a clear
Congressonad mandate. See Hancock v. Train, 426 U.S. 167, 179 (1976).

USCS'sclamisrooted in the Delaware HSCA. The HSCA imposes ligbility on persons who
owned or operated the contaminated facility at any time, disposed of ahazardous substance at the fadility,
or are “responsble in any other manner for the release or imminent threat of release” of a hazardous
substance. 7 Del. Code. 88 9105(a). However, because HSCA isastate regulation, theremust be aclear
Congressond mandate permitting the U.S. Air Force to be sued pursuant to its terms.

The pre-eminent federa environmenta law is the Comprehensve Environmenta Response,

Compensation, and Liability Act of 1980 (“CERCLA”"), 42 U.S.C. §8§ 9601-9675 (1980). If the United
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States has waived sovereign immunity at al in this area, the waiver would be expressed in CERCLA. In
fact, CERCLA contains a provisonthat explicitly waives the sovereign immunity of the United Stateswhen
the United Statesis being sued under itsprovisons. See 42 U.S.C. § 9620(a)(1). However, CERCLA’s
waver regarding suits brought under sate law isless broad. The datute Sates, “ State laws concerning
remova and remedid action, induding State laws regarding enforcement, shdl apply to remova and
remedia action at facilities owned or operated by a department, agency, or insrumentdity of the United
States.” 42 U.S.C. § 9620(8)(4).

Thewalver language in CERCLA is not aufficent to permit anexercise of jurisdictionover the U.S.
Air Force under thefactsin thiscase. USCS's dam hinges on the fact that the U.S. Air Force crashed
a plane on the cite in 1954. CERCLA, however, only walves immunity as to “fadlities’ owned by the
United States. The United States did not own the sitein question. Further, the court cannot conclude that
the commonmeaning of facility encompasses an airplane that passed over the Steand accidentaly crashed
there. Moreover, Snce the plane no longer exids, the court refusesto find that it is afacility.

More important, even if the airplane could be considered a facility for CERCLA purposes,
CERCLA’swaiver gppliesonly to fadilities presently owned and operated by the federal government. See
Redland Soccer Club v. Dep't of the Army, 801 F. Supp. 1432, 1436 (M.D. Pa. 1992) (“We believe
the plain language to mean facilities currently owned or operated.”). In this case, the plane crash in
question occurred nearly fifty years ago, and agan, the plane no longer exists. Thus, the plane is not
currently operated by the federal government. Sincethe planeisneither afacility nor currently in operation,
the court findsthat USCS hasfalled to dlege factsthat prove the U. S. Air Force hasengaged inan activity

that would cause the court to conclude that it has waived its sovereign immunity under CERCLA. Since



the United States has not consented to suit, USCS' s statutory and common law dams must be dismissed.

B. The Remaining Claims and Parties

The dismissd of the daims againg the Air Force requiresthe court to consider whether to continue
to exercise jurisdiction over the remaining damsin this case. Federa jurisdiction arose under 28 U.S.C.
§1442(a)(1) whenthe U.S. Air Force removed this actionto federal court. Where the federa defendants
have been dismissed froma case which has been removed under 8 1442(a)(1), however, the district court
can ether exercise supplementd jurisdiction over the case or remand to state court. See Gulati v.
Zuckerman, 723 F. Supp. 353, 358 (E.D. Pa. 1989). When deciding whether to continue to exercise
jurisdiction, thedigtrict court must consider judicia economy, convenience, and fairnessto the litigants. See
Growth Horizons v. Delaware County, 983 F.3d 1277, 1284 (3d Cir. 1993).

There is no reason for this court to hear the dams againg the remaning defendants. The state
courtsare equdly as convenient to the litigants. Moreover, judicia economy isbetter served by remanding
the case to state court because dl of the remaning claims arise under ate law, and there are no federd
questions or agenciesinvolved. Findly, dthough *abeated rgection of supplementd jurisdiction may not
befar,"seeid. a 1285, this remand occurs early in the life of this case, before the parties have become
firmly entrenched infederd court and while they have ample opportunity to continue in state court. For al

these reasons, the court will decline to exercise jurisdiction over the remaining damsin this case.



V. CONCLUSION

For the foregoing reasons, the court finds that the U.S. Air Force, asan agency of the United
States government, has not consented to be sued in this action. Consequently, the court does not have
subject matter jurisdiction to hear the damagaingt the U.S. Air Force. Additiondly, since the court lacks
juridictionover the U.S. Air Force as the party who removed the action, the court will dso decline to hear

the clams againg the remaining defendants.

NOW, THEREFORE, IT ISHEREBY ORDERED that:
1 The Third-Party Defendant’s “Moation to Dismiss the Third Party Complaint”
(D.l. 2) isGRANTED; and

2. The clerk shdl close this case.

Dated: February 5, 2002 Gregory M. Seet
UNITED STATESDISTRICT JUDGE




