IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

POWER INTEGRATIONS, INC., a
Delaware corporation,

Plaintiff,
V. : C.A. No. 04-1371-JJF
FATRCHILD SEMICONDUCTOR
INTERNATIONAL, INC., a Delaware
corporation, and FAIRCHILD
SEMICONDUCTOR CORPORATION, a
Delaware corporation,

Defendants.

MEMORANDUM OQRDER

Pending before the Court is a letter motion and brief (D.I.
275) for reconsideration filed by Plaintiff, Power Integrations,
Inc., regquesting the Court to reconsider its June 2, 2006 Order
granting Defendants Motion For Partial Summary Judgment Of
Limitation On Damages Under 35 U.S.C. 287 (Failure to Mark) .
Specifically, Plaintiff reguests the Court to reconsider the
portion of the Order granting Defendants’ reguest to limit actual
damages calculations to conditions occurring on or after the
October 20, 2004 notice date. In addition, Defendants have filed
a Motion To Strike Unauthorized Reply Brief requesting the Court
to strike the reply letter filed by Plaintiffes in the context of
the moticn for reconsideration, pursuant to Local Rule 7.1.5.

By their letter motion, Plaintiffs contend that the Court
erred in failing to make a digtinction between the calculation of

damages and the recovery of damages under 35 U.S.C. § 287.



Plaintiffs contend that the marking statute precludes recovery of
damages from prior to the notice period, but does not preclude
Plaintiffs from using pre-Octcober 20, 2004 sales data to
calculate the rate of price erosgion. Plaintiffs further contend
that the Court’s reliance on Johnson Electric North America, Inc.
v, Mabuchi Motor America Corp., 103 F. Supp. 24 268, 280
(S.D.N.Y. 2000) was misplaced, because Johnscon BElectric was
wrongly decided.

Relying on the plain language of Section 287{a) and the

Federal Circuit’s decision in Nike, Inc. v, Wal-Mart Stores,

Inc., 138 F.3d 1437, 1440 {Fed. Cir. 19%8), Defendants contend
that Section 287 (a) limits pre-complaint damages “however
measured.” Defendants also contend that none of the caseg cited
by Plaintiffes involve price erosion damages under Section 287,
and that Section 287's policy gecal of providing competitors with
constructive notice of patent protection so they can make
informed decigion regarding sales of competing products is
frustrated if the Court allows the amount oi recoverable price
erogion damages to be calculated using prenotice data. Thus,
Defendants contend that they should not be held liable for
alleged price erosion that occurred prior to the filing of
Plaintiffs’ Complaint.

The purpose of a motion for reconsideration is to "correct

manifegt errors of law or fact or to present newly discovered



evidence.” Max’'s Seafood Café by Liou-Ann, Inc. v. Quinterosg, 176

F.3d 669, 677 (3d Cir. 1999) (citing North River Ins. Co. V.

CIGNA Reinsurance Co., 52 F.3d 11%4, 1218 (3d Cir. 1995}). The

purpose of the motion for reconsideration is not to "rehash

argumente already briefed." Dentsply Int‘l. Inc. v. Kerr Mfqg.

Co., 42 F. Supp.2d 385, 419 (D. Del. 1%99%). In order to succeed,
the party requesting reconsideration must show that at least one
of the following criteria applies: (1) a change in the
controlling law; (2) availability of new evidence not available
when the Court made its decision; or {(3) need to correct a clear
error of law or fact or to prevent manifest injustice. Max's

Seafood Café by Lou-Ann, Ing. v. Quinterog, 176 F.3d at 677. YAs

a general rule, motions for reconsideration should be granted

'sparingly.'” Xarr v. Casgtle, 768 F. Supp. 1087, 10%0 (D. Del.
p

1991) .

The Court has reviewed the partieg respective arguments in
light of the applicable law and the purpose of Section 287 and
concludes that Plaintiff has not established that reconsideration
of the Court’s June 2 Order is warranted. The Court cannot

conclude that the position taken by the court in Johnson Electric

is clearly erroneous, and Plaintiff has not demonstrated any
other circumstances justifying reconsideration of the Court’s

Crder.



As for Defendant’s Motion To Strike Unauthorized Reply
Brief, the Court agrees with Defendants that Local Rule 7.1.5
does not contemplate the filing of a reply brief in the context
of a motion for reconsideration. Indeed, motions for
reconsideration may not be used to allow a “never-ending polemic
between litigants and the Court.” Qgelsby v. Penn Mutual Life
Ing. Co., B77 F. Supp. 872, 892 (D. Del. 1995). 1In the Court'’s
view, the filing of a reply brief frustrates that principle and
encourages a cycle of endless litigation on issues already
decided by the Court, as evidenced by Defendants desire to file a
sur-reply in the event that the Court allow the reply brief to
stand. Further, the Court is not persuaded that Plaintiff’'s
reply brief is needed to correct genuine inaccuracies in
Defendants’ answering briefing, as it purports to do. Rather,
the reply brief here is, as it states, a means of “re-focus|[ing]
the Court” (D.I. 295 at 1} on the argument which Plaintiff seeks
to advance. Such re-focusing is not needed in the context of a
motion for reconsideration, as Plaintiff’s opening brief should
be sufficient to frame the issues it wishes to present.
Accordingly, the Court will strike Plaintiff’s letter reply brief
for failing to comply with Local Rule 7.1.5, which governs

briefing for motions for reconsideration.



NOW THEREFORE, IT IS HEREBRY ORDERED that:

1. Plaintiff’s letter motion for reconsideration (D.TI.
275) of the Court’s June 2, 2006 Order granting Defendants’
request to limit actual damages calculations to conditions
occurring on or after the October 20, 2004 notice date 1s DENIED.

2. Defendants’ Motion To Strike Unauthorized Reply Brief

(D.I. 297) is GRANTED.
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