UNI TED STATES DI STRI CT COURT
DI STRI CT OF DELAWARE

CHRI STOPHER C. WEHDE, ) ClviL ACTION NO 08-500 (MQ)
Plaintiff, ; MVEMORANDUM OPI NI ON
V. :
TODD CONNER, LAWRENCE
SULLI VAN, EDWARD C.
PANKOWBKI . JR.,

Def endant s.

PLAI NTI FF Chri st opher C. Wehde (“Whde”), a prisoner
confined at the James T. Vaughn Correctional Center, Snyrna,
Del aware, filed this action pursuant to 42 U.S.C. § 1983 all eging
violations of his constitutional rights. Whde has filed several
amendnent s subsequent to the filing of the original Conplaint.
The Court reviews the Conplaint and its anendnents pursuant to 28
U.S.C 88 1915(e)(2) and 1915A to determ ne whether the case
shoul d be dism ssed as frivolous or malicious, for failure to
state a claimupon which relief may be granted, or because it
seeks nonetary relief froma defendant who is i nmune from such
relief. For the reasons set forth below, the Court concl udes
that the Conplaint should be dism ssed.

BACKGROUND
Wehde filed this 8 1983 action agai nst Del aware Assi st ant

Publ i ¢ Def ender Todd Conner (“Conner”) and Del aware Public
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Def ender Lawrence M Sullivan (“Sullivan”), as well as private
attorney Edward C. Pankowski, Jr., (*Pankowski™).

Wehde nmakes nunerous conplaints regarding the actions or
i nactions of Conner and Pankowski. Conner was initially
appointed to represent Wehde in a crimnal matter. Conner
w thdrew fromrepresentati on and Pankowski, a private attorney,
was appointed to represent Wehde in the crimnal matter. In
general, Wehde conplains that he is not receiving effective
assi stance of counsel. He naned Sullivan as a Defendant because
Sullivan is “the boss” of Conner.

STANDARDS FOR SUA SPONTE DI SM SSAL

Wien a litigant proceeds in forma pauperis, 28 U S.C. § 1915

provi des for dism ssal under certain circunstances. Wen a

pri soner seeks redress froma governnent defendant in a civil
action, 28 U.S.C. 8 1915A provides for screening of the Conpl ai nt
by the Court. Both 28 U S.C. 8§ 1915(e)(2)(B) and & 1915A(b) (1)
provide that the Court may dismss a conplaint, at any time, if
the action is frivolous, malicious, fails to state a clai mupon
which relief may be granted or seeks nonetary relief froma

def endant inmmune from such relief. An action is frivolous if it

"l acks an arguable basis either in lawor in fact." Neitzke v.

Wllianms, 490 U S. 319, 325 (1989).
The | egal standard for dismssing a conplaint for failure to

state a claimpursuant to 8 8§ 1915(e)(2)(B) and 8 1915A is
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identical to the legal standard used when ruling on 12(b)(6)

motions. Courteau v. United States, 287 Fed. Appx. 159, 162 (3d

Cr. 2008); Allah v. Seiverling, 229 F.3d 220, 223 (3d G

2000); Tourscher v. MCullough, 184 F.3d 236, 240 (3d G

1999) (applying Fed. R CGv. P. 12(b)(6) standard to dism ssal for
failure to state a claimunder 8§ 1915(e)(2)(B)). The court nust
accept all factual allegations in a conplaint as true and take

themin the Iight nost favorable to plaintiff. Erickson v.

Pardus, 551 U.S. 89, 127 S.Ct. 2197, 2200 (2007). A conpl ai nt
must contain “a short and plain statement of the clai mshow ng
that the pleader is entitled to relief, in order to give the
defendant fair notice of what the . . . claimis and the grounds

upon which it rests.” Bell Atl. Corp. v. Twonbly, 550 U. S. 544,

127 S.Ct. 1955, 1964 (2007) (quoting Conley v. G bson, 355 U S

41, 47 (1957)); Fed. R Cv. P. 8. A conplaint does not need
detailed factual allegations, however, “a plaintiff's obligation
to provide the ‘grounds’ of his ‘entitlenent to relief’ requires
nore than | abels and conclusions, and a fornulaic recitation of
the el enments of a cause of action will not do.” 1d. at 1965
(citations omtted). The “[f]actual allegations nust be enough
toraise aright to relief above the speculative |l evel on the
assunption that all of the allegations in the conplaint are true
(even if doubtful in fact).” 1d. (citations omtted).

Wehde is required to make a “show ng” rather than a bl anket
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assertion of an entitlenent to relief. Phillips v. County of

Al | egheny, 515 F. 3d 224, 232 (3d Cr. 2008). “[Without sone
factual allegation in the conplaint, a clainmnt cannot satisfy

the requirenent that he or she provide not only ‘fair notice,

but also the ‘grounds’ on which the claimrests.” I1d. (citing
Twonbly, 127 S.C. at 1965 n.3). Therefore, “‘stating . . . a

claimrequires a conplaint with enough factual matter (taken as
true) to suggest’ the required elenment.” 1d. at 235 (quoting
Twonbly, 127 S.C. at 1965 n.3). “This ‘does not inpose a
probability requirenent at the pleading stage,’ but instead
‘sinmply calls for enough facts to raise a reasonabl e expectation
that discovery will reveal evidence of’ the necessary elenent.”
Id. at 234. Because Whde proceeds pro se, his pleading is
liberally construed and his Conplaint, “however inartfully

pl eaded, nust be held to |l ess stringent standards than forma

pl eadi ngs drafted by | awers.” Erickson v. Pardus, 127 S.C. at

2200 (citations omtted).
DI SCUSSI ON
Wehde nanes as Defendants Del aware Assi stant Public Defender
Conner, Del aware Public Defender Sullivan, and private defense
counsel Pankowski. Wen bringing a 8 1983 claim a plaintiff
must all ege that sone person has deprived himof a federal right,
and that the person who caused the deprivation acted under col or

of state law. West v. Atkins, 487 U S. 42, 48 (1988); Moore v.
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Tartler, 986 F.2d 682, 685 (3d Cir. 1993).
Publ i ¢ defenders do not act under color of state | aw when
performng a lawer’s traditional functions as counsel to a

defendant in crimnal proceedings. Polk County v. Dodson, 454

U S 312 (1981); Harnon v. Delaware Secretary of State, 154 Fed.

Appx. 283, 284-85 (3d Gir. 2005). Nor is a private attorney
considered a state actor. To act under “color of state |aw a
def endant nust be “clothed with the authority of state |aw.”
West, 487 U S. at 49. Because Defendants are not considered
state actors, Whde's claimfails under 8 1983.
CONCLUSI ON

The Court will dismss the Conplaint, inits entirety, as
agai nst all Defendants, as frivolous pursuant to 28 U S.C. 8§
1915(e)(2)(B) and 8 1915A(b)(1). Amendnent of the conpl aint

woul d be futile. See Alston v. Parker, 363 F.3d 229 (3d Gr

2004); Gayson v. Mayview State Hosp., 293 F. 3d 103, 111 (3d Gr.

2002); Borelli v. Gty of Reading, 532 F.2d 950, 951-52 (3d Cr

1976). The Court will issue an appropriate order.

S/
March 6, 2009

MARY L. COOPER
United States District Judge

Page - 5-



UNI TED STATES DI STRI CT COURT
DI STRI CT OF DELAWARE

CHRI STOPHER C. WEHDE, : CIVIL ACTION NO. 08-500 (M.C)
Plaintiff, : ORDER
V. :
TODD CONNER, L AWRENCE
SULLI VAN, EDWARD C.
PANKOWSKI . JR .

Def endant s.

For the reasons stated in the Court’s menorandum opinion, |IT
S on this 6th day of March, 2009, ORDERED that Plaintiff’'s
Conpl ai nt and anmendnents are DI SM SSED as frivol ous; and

I T IS FURTHER ORDERED t hat the Cerk of the Court (1) SERVE
a copy of this order and the underlying nmenorandum opi ni on on the

plaintiff, and (2) designate the action as CLOSED

S/

MARY L. COOPER
United States District Judge




