





supervening venue provision, permitting displacement of the ordinary rules

of venue when, in light of certain conditions, the trial court thinks that

jurisdiction ought to be declined.”
Forum non conveniens is “a determination that the merits should be adjudicated
elsewhere.”"®

The Court of Appeals for the Third Circuit established the procedure for
evaluating a forum non conveniens motion. First, a district court must determine
whether an adequate alternate forum exists.” If so, then the court must determine how
much deference should be given to the plaintiff's choice of forum." Finally, the court
“‘must balance the relevant public and private interest factors, and if it “indicates that the
trial in the chosen forum would result in oppression or vexation to the defendant out of
all proportion to the plaintiff's convenience, the district court may, in its discretion,
dismiss the case on forum non conveniens grounds.'®

The movant bears the burden of demonstrating an adequate forum exists, which
means that: (1) defendants are amendable to the process;" and (2) the subject matter
of the suit must be cognizable in the alternative forum.*® The second condition relating
to forum adequacy, however, poses more of a challenge.?'

If the movant satisfies the burden of demonstrating an adequate alternative

forum, then the movant must establish that the litigants’ private interests outv "gh tt
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public interests in favor of dismissal for forum non conveniens.?? The district court must
consider the following private interests: the “relative ease of access to sources of proof;
availability of compulsory process for attendance of unwilling and the cost of obtaining
willing, witnesses; possibility of view of premises . . . ; and all other practical problems
that make a trial of a case easy, expeditious and inexpensive.”? The public interest
factors the district court examines are:

the administrative difficulties flowing from court congestion; the local

interest in having localized controversies decided at home; the interest in

having the trial of a diversity case in a forum that is at home with the law

that must govern the action; the avoidance of unnecessary problems in

conflict of laws, or in the application of foreign law; and the unfairness of

burdening citizens in an unrelated forum with jury duty.?

Defendants contend that Egypt is an adequate alternative forum that has
jurisdiction to hear the case, that Wilmot's choice of this forum is entitled to reduced
deference because he is a foreign plaintiff, and that balancing the relevant public and
private factors heavily weigh in favor of dismissing the action in favor of Egypt. Wilmot
responds that Egypt is an inadequate alternative forum; that although his choice of
forum is entitled to less deference because he is a foreign plaintiff, it does not mean
“little, if any, deference”; and that when the factors are properly weighed, there is no
basis for concluding a trial in this forum would establish oppressiveness and vexation to
defendants.

3. ANALYSIS

a. Amount of Deference Owed to Wilmot’s Choice of Forum
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Marriott have proferred the affidavit of Tarek Ahmed Roushdy Ezzo (“Ezz0”), an
Egyptian attorney with almost thirty-three years of experience.** According to the Ezzo
affidavit, Egyptian law recognizes a cause of action for civil liability, more specifically
liability in tort.* The affidavit further states that “[c]ivil liability in general is the liability
that compensate[s] for the damages caused as a result of the breach of an obligation
determined in the pledge/promise of the perpetrator (responsible person).”’

Additionally, the Ezzo affidavit provides that Egyptian law recognizes Wilmot's
cause of action and that Wilmot, as a citizen of the United Kingdom, would not be
barred from bringing such an action in an Egyptian court.*® The affidavit also states that
the Egyptian law provides a three-year statute of limitations for tort actions.*
Furthermore, it is undisputed that Marriott Resort and Marriott are amenable to the
process in Egypt.“

In determining whether foreign law provides adequate relief, as an element of
determining whether the forum non conveniens doctrine applies, a court may consider
any relevant material or source, including testimony, whether submitted by a party or
admissible under the Federal Rules of Evidence, and such determination shall be

treated as a ruling on a question of law.*' “Adequacy of the foreign forum and the

substance of any relevant foreign law is usually established through expert affidavits or
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declarations.”? The court, however, determines “what weight, if any, to give to [expert]
declarations and to all of the evidence the [c]ourt uses in determining [foreign] law.™*

Defendants submitted an affidavit from Ezzo, a purported expert on Egyptian
law.** Plaintiff asserts defendants failed to lay the proper foundation for this expert.*
The Ezzo affidavit however, is provided to the court for aiding in the determination of
Egyptian law under Fed. R. Civ. P. 44.1, not as factual evidence. The “use of an expert
report to assist the court in its determination of foreign law is entirely different from use
of an expert report, pursuant to [Fed. R. Evid. 702], to aid the jury in determining the
facts.”® Therefore, the court will consider the Ezzo affidavit in making its determination
on the adequacy of Egyptian law.

In defendants’ reply brief, they assert for the first time that should this court
determine the relevant sources of proof are not located in Egypt, then, in the alternative,
the appropriate forum would be the United Kingdom.*” Wilmot, in is sur-reply,
responds defendants’ alternative proposal violates D. Del. LR 7.1.3(c)(2), which
provides that, “the party filing the opening brief shall not reserve material for the reply
brief which should have been included in a full and fair opening brief . . . ."*

Typically, the court disregards newly-raised arguments; however, arguments in a

reply brief responsive to positions and new information raised in an opposition brief do
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against the parties to the litigation.>* In HSBC, there was a history of threats against the
plaintiff's investigator. Several people connected with the case or its investigation were
murdered, and there was reason to question the ability of the foreign legal system to
adjudicate the case fairly.** In BF/, however, the court found Nigeria was an adequate
alternative forum and held that HSBC was inapposite because the plaintiff in BF/ did not
offer any evidence of violence directed towards the case or parties involved.*®

Plaintiff's allegations of danger are particularly questionable because the danger
and violence posed by the Arab Spring, which began in the spring of 2011, did not deter
Wilmot or his dive group from traveling to Egypt in July 2013. For example, Felix
Taylor’s affidavit states that in his “personal experience, since the ‘Arab Spring,” Egypt
has been very unstable and has not been a safe travel destination.”™ Such concerns
did not dissuade him from traveling to Hurghada, Egypt with the dive group.®?
Moreover, one witness, Simon Kerslake, who has returned to the Marriott Resort
several times since plaintiff's fall, makes a distinction between traveling to Egypt for
“diving purposes” versus a “court matter.”*
Wilmot's allegation of corruption is equally unpersuasive. “The ‘alternative forum

is too corrupt to be adequate’ argument does not enjoy a particularly impressive track

record.”® Absent at least some particularized showing of wrongdoing, courts are
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hesitant to find foreign courts as corrupt or biased.®” The Seventh Circuit distinguished
that, “generalized, anecdotal complaints of corruption” are not sufficient for a federal
court to conclude that a foreign nation’s legal system is so corrupt that it cannot be
considered as an adequate forum.®?

Defendants cite Harp v. Airblue Ltd. as persuasive authority.®® In Harp, the
plaintiff's reliance on Transparency International and other similar sources did not
sufficiently demonstrate that Pakistan’s judicial system was so corrupt that it would
prevent just resolution of the case. The Harp court held that the plaintiff failed to make
the “powerful showing necessary to support a finding that Pakistan is an inadequate
legal forum.”®*

Here, the evidence is insufficient to conclude that Egypt is an inadequate
alternative forum. As in BFI and Harp, plaintiff provided only general complaints of
corruption, which include short news stories and news headlines, as well as various
human rights reports from non-governmental organizations, such as Transparency
International, and United States State Department reports. ®°

c. Evaluation of Private Factors

The private factors a court must evaluate include:

the relative ease of access to sources of proof; railability of compulsory process

for attendance of unwilling, and the cost of obtaining attendance of willing,

witnesses; possibility of view of premises, if view would be appropriate to the
action; and all other practical problems that make trial of a case easy,
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expeditious and inexpensive.®®

The private factors in this case weigh in favor of dismissal for forum non
conveniens. None of the relevant events occurred in Delaware or even in the United
States. Virtually all of the evidence necessary for the prosecution of this case is located
in either Egypt or the United Kingdom. Marriott Resort managers and employees, any
books and records relating to maintenance and any previous incidents, as well as the
doctors who performed the initial surgery on Wilmot and any emergency room records
are located in Egypt. Further, the site of the accident is there. A view of the site could
only be obtained if the action were brought in Egypt, which also weighs in favor of
dismissal for forum non conveniens.®’” Additionally, Wilmot admits that none of his
treating physicians, physical therapists, lay witnesses, and any records generated from
his medical care are located in the United States, but are almost entirely located in the
United Kingdom.®®

Wilmot submitted affidavits from thirteen individuals who, he contends, have
personal knowledge of the July 2013 incident. ® All are citizens of the United Kingdom,
and claim they would readily testify in Delaware, but either will not or are unwilling to
testify in Egypt.”® For example, Felix Taylor expressed concern about testifying in a
matter that might fect or __li vy official, and the fc .. ile withesses raised issue
about their personal safety in Egypt.”’

Wilmot also claims he intends to call several high-level Marriott executives to
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testify and neither party would be inconvenienced by securing witnesses in the United
States because most Marriott employees live in or around the Delaware area.”
However, none are able to testify to anything relevant about the pool area conditions in
Hurghada, nor have any direct knowledge about the incident at the time it occurred.”

In any event, the witnesses to the incident are not located in the United States
and Delaware is not a more convenient forum than Egypt or the United Kingdom for
those witnesses.

d. Evaluation of Public Factors

Analysis of the public interests weighs in favor of dismissal. Wilmot contends
that although the Marriott Resort is the site of the incident, the hotel is staffed,
managed, operated, marketed, and branded by Marriott in the United States. Wilmot
argues that Delaware has an important stake in protecting American guests of Marriott
in a foreign hotel, especially because Marriott's website advertises that it “enjoy[s] a
strong collaborative relationship with [its] owners and franchisees.””

This litigation bears no connection to the United States or this court other than
defendants are Delaware corporations. Although an element to be considered, it is not
dispositive. Given that no witnesses reside in the United States, no evidence is located
in the United States, and the scene of the incident is in Egypt, the other factt v gh
heavily in favor of dismissal. Based on the lower deference to a foreign plaintiff suing in
the United States, the availability of at least one adequate alternative forum, and the
evaluation of the private and public factors, Delaware is not a convenient forum.

Dismissal on the grounds of forum non conveniens is therefore warranted.
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4. ORDER & RECOMMENDED DISPOSITION

For the foregoing reasons, it is recommended that defendants’ motion to dismiss
(D.l. 7) be GRANTED.

Pursuant to 28 U.S.C. § 636(b)(1)(A) and (B), Fed. R. Civ. P. 72(b), and D. Del.
LR 72.1, any objections to the Report and Recommendation shall be filed within
fourteen (14) days limited to ten (10) pages after being served with the same. Any
response is limited to ten (10) pages.

The parties are directed to the Court’'s Standing Order for Objections Filed under
Fed. R. Civ. P. 72 dated October 9, 2013, a copy of which is available on the Court's
website, located at http://www.ded.uscourts.gov

Dated: May 5, 2016 Is/ Mary Pat Thynge
UNITED STATES MAGISTRATE JUDGE
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