IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF DELAWARE

AKEEM Q. AZIZ,
Plaintiff,
Civ. No. 08-522-SLR

V.

WARDEN MICHAEL E. DELOY and
CHAPLAIN LILLY,

Defendants.
MEMORANDUM ORDER

At Wilmington this \M&ay of January, 2009, having screened the case pursuant to
28 U.S.C. § 1915 and § 1915A;

IT IS ORDERED that the complaint is dismissed for failure to state a claim upon
which relief may be granted pursuant to 28 U.S.C. § 1915 and § 1915A and that plaintiff
is given leave to amend, for the reasons that follow:

1. Background. Plaintiff Akeem Q. Aziz (“plaintiff’), an inmate at the James T.
Vaughn Correctional Center (“VCC), Smyrna, Delaware filed this civil rights action
pursuant to 42 U.S.C. § 1983. He appears pro se and has been granted leave to
proceed in forma pauperis.

2. Standard of Review. When a litigant proceeds in forma pauperis, 28 U.S.C. §
1915 provides for dismissal under certain circumstances. When a prisoner seeks
redress from a government defendant in a civil action, 28 U.S.C. § 1915A provides for
screening of the complaint by the court. Both 28 U.S.C. § 1915(e)(2)(B) and §

1915A(b)(1) provide that the court may dismiss a complaint, at any time, if the action is



frivolous, malicious, fails to state a claim upon which relief may be granted or seeks
monetary relief from a defendant immune from such relief. An action is frivolous if it
"lacks an arguable basis either in law or in fact." Neitzke v. Williams, 490 U.S. 319, 325
(1989).

3. The legal standard for dismissing a complaint for failure to state a claim
pursuant to § 1915(e)(2)(B) and § 1915A is identical to the legal standard used when
ruling on 12(b)(6) motions. Courteau v. United States, 287 Fed. Appx. 1569, 162 (3d Cir.
2008); Allah v. Seiverling, 229 F.3d 220, 223 (3d Cir. 2000); Tourscher v. McCullough,
184 F.3d 236, 240 (3d Cir. 1999)(applying Fed. R. Civ. P. 12(b)(6) standard to dismissal
for failure to state a claim under § 1915(e)(2)(B)). The court must accept all factual
allegations in a complaint as true and take them in the light most favorable to plaintiff.
Enickson v. Pardus, 551 U.S. 89, 127 S.Ct. 2197, 2200 (2007). A complaint must
contain “a short and plain statement of the claim showing that the pleader is entitled to
relief, in order to give the defendant fair notice of what the . . . claim is and the grounds
upon which it rests.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 127 S.Ct. 1955, 1964
(2007) (quoting Conley v. Gibson, 355 U.S. 41, 47) (1957)); Fed. R. Civ. P. 8.

4. A complaint does not need detailed factual allegations, however, “a plaintiff's
obligation to provide the ‘grounds’ of his ‘entitlement to relief requires more than labels
and conclusions, and a formulaic recitation of the elements of a cause of action will not
do.” Id. at 1965 (citations omitted). The “[flactual allegations must be enough to raise a
right to relief above the speculative level on the assumption that all of the allegations in

the complaint are true (even if doubtful in fact).” /d. (citations omitted). Plaintiff is



required to make a “showing” rather than a blanket assertion of an entitlement to relief.
Phillips v. County of Allegheny, 515 F.3d 224, 232 (3d Cir. 2008). “[WI]ithout some
factual allegation in the complaint, a claimant cannot satisfy the requirement that he or
she provide not only ‘fair notice,” but also the ‘grounds’ on which the claim rests.” /d.
(citing Twombly, 127 S.Ct. at 1965 n.3). Therefore, “stating . . . a claim requires a
complaint with enough factual matter (taken as true) to suggest’ the required element.”
Id. at 235 (quoting Twombly, 127 S.Ct. at 1965 n.3). “This ‘does not impose a
probability requirement at the pleading stage,’ but instead ‘simply calls for enough facts
to raise a reasonable expectation that discovery will reveal evidence of the necessary
element.” Id. at 234. Because plaintiff proceeds pro se, his pleading is liberally
construed and his complaint, “however inartfully pleaded, must be held to less stringent
standards than formal pleadings drafted by lawyers.” Erickson v. Pardus, 127 S.Ct. at
2200 (citations omitted).

5. Discussion. Plaintiff alleges that defendants Michael E. Deloy and Chaplain
Lilly promulgate and exercise Department of Correction (“DOC”) policies which deny
pretrial inmates the right to exercise their religious beliefs. More particularly, plaintiff
alleges that defendants offer Christian services to pretrial inmates but do not offer
Muslim services to pretrial inmates. When a prisoner claims that his right to exercise
religion has been curtailed, a court must determine as a threshold matter whether the
prisoner has alleged a belief that is “both sincerely held and religious in nature.” DeHart
v. Hom, 227 F.3d 47, 51 (3d Cir. 2000). If so, the court must then apply the four-factor

test set forth in Turmer v. Safley, 482 U.S. 78 (1987), to determine whether the



curtailment at issue is “reasonably related to penological interests.” DeHart, 227 F.3d at
51. Plaintiff has not alleged his religion, nor has he alleged either the manner in which
he sought to exercise it or the manner in which defendants prevented him from doing so.
He has failed to state a claim upon which relief may be granted.

6. Conclusion. Based upon the foregoing analysis, the complaint is dismissed
for failure to state a claim upon which relief may be granted pursuant to 28 U.S.C. §
1915(e)(2)(B) and § 1915A(b)(1). Plaintiff is given leave to amend. The amended
complaint shall be filed within thirty (30) days from the date of this Order. If an

amended complaint is not filed within the time allowed, then the case will be closed.

-

UNITED STATEE DISTRICT JUDGE



