IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

DENNISJOSLIN COMPANY LLC, a
Tennessee limited ligbility company,

Plaintiff,

EVANS & BIFFERATO, aDdaware
corporation, et d.,

)
)
)
)
)
V. ) C.A. No. 00-1034 GMS
)
)
)
)
Defendants. )

MEMORANDUM AND ORDER

INTRODUCTION

On December 11, 2000, the plaintiff, Dennis Jodin Company, LLC (“DJC"), filed suit againg the
defendants, Evans & Bifferato, P.A. (the “Hrm”) and Marie C. Bifferato (“Bifferato”), aprincipa of the
Frm.! Initscomplaint, DJC seeksto enforce two promissory notes and persona guaranties entered into
by the defendants.

Presently before the court is DJC’s motion for summary judgment. For the reasons that follow,
the court will grant the motion.
. STANDARD OF REVIEW

The court may grant summary judgment “if the pleadings, depositions, answersto interrogatories,
and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any

materid fact and that the moving party is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(c);

!Dondd E. Evansisdso aprinciple of the Firm. He was not named as a defendant, however,
because he filed for protection under the United States Bankruptcy Code prior to the commencement
of the suit. Bifferato filed for bankruptcy on September 10, 2001.



see also Boyle v. County of Allegheny, Pennsylvania, 139 F.3d 386, 392 (3d Cir. 1998). Thus, the
court may grant summary judgment only if the moving party shows that there are no genuine issues of
materid fact that would permit a reasonable jury to find for the non-moving party. See Boyle, 139 F.3d
at 392. A factismaerid if it might affect the outcome of the suit. 1d. (citing Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 247-248 (1986)). Anisueisgenuineif areasonable jury could possibly find infavor
of the non-moving party with regard to that issue. Id. In deciding the motion, the court must construe al
factsand inferencesinthe light most favorable to the non-moving party. 1d.; seealso Assaf v. Fields, 178
F.3d 170, 173-174 (3d Cir. 1999).

With these standards in mind, the court will describe the facts that led to the motion presently
before the court.
[11. BACKGROUND

On March 31, 1997, the defendants executed a $25,000 Promissory Note and Security
Agreement (the“4704 Loan”) in favor of the Ddaware Trust Company (“DTC”). Theorigind term of the
4704 Loan expired on June 30, 1997, with interest accruing a the bank’ s national commercid rate, plus
1.50%. Theredafter, on August 29, 1997, the Firm, Bifferato, and Dondd Evans (“ Evans’) entered into an
Amendment to Promissory Note which extended the maturity date of the 4704 Loan. Asacondition to
advancing the Firm money, Evans and Bifferato were required to persondly guarantee the Firm’'s
obligations. They complied by entering into separate Surety Agreements dated August 29, 1997.

In addition to the 4704 Loan, the Firm had incurred earlier obligations with the same lender. On
June 28, 1995, the Firmexecuted a$75,000 Promissory Noteand Security Agreement (the “4705 Loan”)

infavor of the DTC. The 4705 Loan was payable on demand, with interest accruing at the bank’ s nationa



commercid rate, plus 1.00%. Aswith the 4704 Loan, Evans and Bifferato were required to persondly
guaranteethe loan. They complied by entering into separate Surety Agreementsdated June 28, 1995. On
December 30, 1996, the Firm entered into an Amendment to Promissory Note which increased the
principle amount of the 4705 Loan to $100,000.

OnAugug 25, 1999, DJC acquired the 4704 and 4705 Loans. OnNovember 3, 1999, the Firm
and DJC entered into a “Loan Agreement and Settlement” for each of the Loans (the “Restated
Agreements’). The Restated Agreementsratified the4704 Loan and the4705 L oan and restructured them
in part. Theydid not modify the terms and conditions of any previous agreements except with respect to
resructuring payments. Specificaly, the Restated Agreements provided that interest would accrue onthe
outstanding balance due as of November 3, 1999 at the annud rate of 9.25% on the 4704 Loan and
8.75% on the 4705 Loan. The defendants were further required to make a $1,200 monthly interest
payment which represented interest on both the 4704 Loan and the 4705 Loan.

Although DJC restructured the loans to dlow the defendants some flexibility in repaying their
obligations, the defendants nonetheless defaulted on their loans. As of August 17, 2001, the unpaid
principle balance on the 4704 Loan was $24,382.58, with interest accruing at the rate of 9.25%. As of
August 17, 2001, the unpaid principle baance on the 4705 Loan was $90,191.62 with interest accruing
at the rate of 8.75%.

In accordance with the express provisons of the 4704 and 4705 Loans, DJC also seeks
reasonable attorney’s fees and costs incurred in enforcing the Loans. DJC maintains that such fees and

costs have aready been incurred in excess of $20,000.00.



V. DISCUSSION

Inther answer to the complaint, the defendants admit that the Firmexecuted a$25,000 promissory
note in favor of the DTC on March 31, 1997. They dso admit that the Firm executed a $75,000
promissory note in favor of the DTC on June 28, 1995. Findly, they agree that the amount of the 4705
Loan was increased to $100,000 pursuant to an Amendment to the promissory note.

A. The August 29, 1997 Amendment to the Promissory Note

The Firm and Bifferato deny that they entered into the August 29, 1997 Amendment to the
Promissory Note rdating the 4704 Loan. However, areview of thisdocument reved sthat Bifferato affixed
her sgnature a the end of the document under the word “Borrower.” In addition, the name “Evans &
Bifferato, P.A.” dso appeared under the word “Borrower.” Under the Firm’'s name, Bifferato sgned in
her capacity as Secretary of the Firm, and Evans affixed his sgnature as Presdent of the Firm. The
defendants have not specificaly clamed that these Sgnaturesare not authentic, nor have they provided any
explanation for why their sgnatures otherwise appear. Therefore, the court concludes that the no
reasonable factfinder could determine that the defendants did not enter into this agreement.

B. The Surety Agreements

DJC's complant next dleges that Evans and Bifferato dso entered into separate Surety
Agreements dated August 29, 1997, rdaing to Loan 4704. The defendants deny this. However, the
August 29, 1997 Surety Agreement clearly shows ther sgnatures afixed at the end of the Agreement
under the word “ Surety.”

Bifferato does not deny entering into the June 28, 1995 Surety Agreement relaing to the 4705

Loan.



C. Restated Agreements

The Firm denies that it entered into the two Restated Agreements dated November 3, 1999.2
Bifferato admits that the Firm entered into these Agreements, but denies that she persondly entered into
them.

The Restated Agreement pertaining to the 4704 L oan contains the word “ Borrower(s)” onthe last
page, which isfollowed by the name “Evans & Bifferato, P.A.” Under the word “Borrower(s),” Evans
afixed hissgnature as President of the Firm, and Bifferato affixed her Sgnaturein her capacity as Secretary
of the Firm. At Paragraph 4, the Restated Agreement acknowledges and regffirms that “[t]his promissory
note and amendment to promissory note has individua surety agreements executed by Dondd E. Evans
and Marie C. Bifferato dated August 29, 1997.” The defendants do not contend that their Sgnatures are
forged, nor do they provide an explanation for thelr Sgnatures in the absence of a forgery. Accordingly,
the court finds that the Firm and Bifferato in her persond capacity entered into this agreement.

The Restated Agreement pertaining to the 4705 L oan contains the word “ Borrower(s)” onthe last
page which is followed by the name “Evans & Bifferato, P.A.” Under the word “Borrower(s),” Evans
affixed hissgnature as President of the Firm. The Restated Agreement acknowledges and reaffirms that

“[t]his promissory note and amendment to promissory note has individua surety agreements executed by

2The Firm argues the Restated Agreements were never findized because DJC did not sign
them, thus relieving the Firm of any contractud liability under itsloans. This argument mugt clearly fall.
The Firm sgned the Restated Agreements as the borrower. See DeL. C. § 3-401 (stating that a person
isliable on an instrument when that person, or his representative, sgnsthe indrument.) Moreover, even
were the court to find that the Restated Agreements were not findized, the contractua relaionship
between the parties would smply revert back to the origina 4704 and 4705 Loan documents, the
essentid terms of which are explicitly unchanged by the Restated Agreements.

5



Donad E. Evans and Marie C. Bifferato dated June 28, 1995.” Again, the defendantsdo not disputethe
authenticity of the signatures. As above, the court finds that the Firm and Bifferato entered into this
agreement.

Inspite of these clear facts, the defendants arguethat they entered into an oral “underganding” with
DJC that the lender would accept payments from the Firm whenever the Firm could make them, and in
whatever amountspossible® The Firm citesno documents or other evidenceto support thisclaim. Indeed,
both the Restated Agreements and the earlier Security Agreements contained “no ord modification”
clauses. Moreover, even had DJC on occasion accepted a late payment, or failed to bring lega action
agang the FHrm, that does not suffice asan “ord understanding.” The Loans clearly ate that “[n]either
any delay or falureby Bank, inexerciang any of itsoptions, power or rightsherein, nor any partia or Sngle
exercise thereof shdl condtitute a waiver of the right to exercise the same or any other right at any other
time....” Findly, even were the court to agreethat the parties had intended an oral agreement, the vague
terms as set forth by the defendantswould preclude suchafinding. SeeFirst Fed. SavingsBank v. CPM
Energy SystemsCorp., 1993 WL 138986, at * 7 (Dd. Super. April 22, 1993) (noting that thedlegedord
agreement lacked the terms of repayment and whether the loan was to be secured.)

Hndly, in an attempt to savage this case, the defendants urge the court to find that DJC breached
the covenant of good faith and fair dedling when it initiated a lawsuit, rather than acting in good faith by

discussng the matter withthe Firm. Theloan documentsdearly satethat dl *[l]iabilities asdefined therein

3The Firm does not dispute that, beginning in August 2000, its monthly payments were late.
See Defendant’ s Answering Brief a 3 (dating thet, “[f]rom time to time, due to delays in receiving
funds from hillings and contingent case settlements, the Firm’s monthly payments were delayed.”)

6



(induding principle, interest and costs of collection) become due and payable upon default.” Thus, the
court will decline the defendants invitation because alender cannot violate the implied covenant of good
fathand far deding by following the expressterms of the parties’ contract. SeeFirst Fed. Savings Bank,
1993 WL 138986, at * 3.
V. CONCLUSION
Itisabundantly clear from the record before the court that the defendants entered into a series of
contractud relationships with DJC, and its predecessors. The court will not place its imprimatur on the
goparent efforts of the defendants to avoid the responsihilities associated with these relationships.
For the foregoing reasons, IT ISHEREBY ORDERED that:
1 DJC's mation for summary judgment (D.l. 32) is GRANTED.
2. The court will award reasonable attorney’ s fees to counsd for DJC.
3. Counsd for DJC will submit to the court, within thirty (30) days of the date of this order,
arequest for the pecific amount of attorney’s fees sought, with the relevant supporting
documentation attached.

4, Judgement BE AND ISHEREBY ENTERED in favor of DJC.

Date:  February 20, 2002 Gregory M. Seet
UNITED STATES DISTRICT JUDGE




