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FARNAN, District Judge.

Presently before the Court is an appeal brought by
“certain former enpl oyees (the ‘ Enpl oyees’) of Buil ders Square
Retail Stores” (“Appellants”) fromthe Novenber 29, 1999 O der
of the United States Bankruptcy Court for the District of
Del aware (the “Bankruptcy Court”) denying in part and granting
in part the notion of Appellants requesting all owance and
i mredi at e paynment of certain severance benefits as
adm ni strative expenses pursuant to sections 503(b)(1)(A)),
507(a) (1) and 105 of the Bankruptcy Code. For the reasons set
forth bel ow, the decision of the Bankruptcy Court will be
af firnmed.

BACKGROUND
l. Statenent of Facts

On June 11, 1999 (the “Petition Date”), Hechi nger
| nvest nent Conpany of Del aware, Inc., and rel ated debtors (the
“Debtors”) filed voluntary petitions for relief under Chapter
11 of the Bankruptcy Code. Debtors’ Chapter 11 cases were
consol i dated for procedural purposes only. On June 24, 1999,
the United States Trustee for the District of Del aware
appointed an official commttee of the Debtors’ unsecured
creditors. (Appellants’ Designation of the Record on Appeal
(“App. Rec.”) Exh. 3, at 4).

Debtors are leading retailers of hone and garden care



products and services. As of the Petition Date, Debtors

oper ated approxi mately 206 stores, anong them a nunber of
Bui | ders Square retail stores (the “Stores”). Debtors
continue in possession of their respective properties and the
managenent of their respective businesses as debtors in
possessi on pursuant to sections 1107 and 1108 of the
Bankruptcy Code. (App. Rec. Exh. 3, at 3).

In February 1999, the Debtors, faced with increasing
liquidity problens, decided to close 34 of the Stores and
determ ned to conduct going out of business sales (“GOB s”) at
those locations. (App. Rec. Exh. 6, at 3). In order to staff
the Stores during the GOB's, the Debtors offered certain
i ncentives including enhanced severance paynents to al
enpl oyees who agreed to remain on during the GOB' s (“Stay-On
benefits”). Id. In a nmenorandumdistributed to the Enpl oyees
on February 10, 1999, the Debtors offered one additional week
of severance pay for every year that an enpl oyee had worked
for the Debtors, up to thirteen (13) weeks, to any eligible
enpl oyee who remai ned through the GOB's or until an authorized
rel ease date. (App. Rec. Exh. 1, at Exh. B). Additionally,
the Debtors offered to pay 100 percent of accrued |eave tine
paynments under a conpany policy by which Enpl oyees
traditionally received only 50 percent of these accrued | eave

time paynents upon term nation of enploynent (the “BHQ Tine").



Id. Again, these enhanced BHQ Ti ne paynents were conditioned
on length of service and, to be eligible, an enployee had to
remain on the job throughout the closings of the Stores. |[d.

In late Spring 1999, the Debtors’ financial problens
escal ated to the extent that they began to consider the
possibility of filing for bankruptcy relief. On June 11,
1999, each of the Debtors filed a voluntary petition for
relief under Chapter 11 of the Bankruptcy Code. (App. Rec.
Exh. 3, at 4).

On June 15, 1999, the Debtors issued a letter to the
Enmpl oyees notifying them of the bankruptcy filing and its
consequences for the Enployees. (App. Rec. Exh. 3, at Exh.
A) . The letter also alerted the Enpl oyees to their rights as
cl ai mants agai nst the bankruptcy estate to the extent of any
al l oned outstanding benefits. 1d. Many of the Stores had
cl osed by | ate June 1999.

On August 3, 1999, counsel representing the Enpl oyees
filed a notion in the Bankruptcy Court seeking all owance and
i mredi at e paynment of adm nistrative expense clains pursuant to
sections 503(b)(1)(A), 507(a)(1) and 105 of the Bankruptcy
Code (the “Mdtion”). (App. Rec. Exh. 3, at 2). The
Bankruptcy Court held a hearing on the Mtion on Novenber 17,
1999. (App. Rec. Exh. 5, at 1).

1. The Bankruptcy Court’s O der



On Novenber 29, 1999, the Bankruptcy Court issued a

Menor andum Opi ni on and Order denying in part and granting in
part the Motion. (App. Rec. Exh. 6, at 1). The Bankruptcy
Court granted adm nistrative expense priority to the Stay-On
benefits only to the extent they accrued postpetition. |d.
Al Stay-On benefits that accrued prepetition were not
entitled to treatnment as adm nistrative expenses and were only
entitled to priority treatnment to the extent all owed under
section 507(a)(3) of the Bankruptcy Code. |d.

The Bankruptcy Court found that:

[ T] he amounts to which the Enpl oyees are entitled

under the Debtors’ enhanced severance package are

tied directly to length of service . . . . As

such, entitlenent to these paynents contains a

significant elenment of prepetition service and

therefore woul d be subject to prorata treatnent

along a prepetition and postpetition dividing line

under both In re Roth Anerican and In re Allegheny,

wi th only paynents accruing postpetition receiving
8§ 503 adm nistrative expense treatnent

Id. at 15.
DI SCUSSI ON
l. Jurisdiction and Standard of Review

Under 28 U.S.C. 8§ 158(a), this Court has jurisdiction to
adj udi cate appeals fromfinal judgnents, orders and decrees of
bankruptcy judges. Pursuant to Federal Rule of Bankruptcy
Procedure 8013, the Court “may affirm nodify, or reverse a

bankruptcy judge’s judgnment, order or decree or remand with



instructions for further proceedings.” Fed. R Bankr. P
8013.

In reviewi ng a case on appeal, the bankruptcy court’s
factual determ nations are subject to deference and shall not

be set aside unless clearly erroneous. 1d.; see Inre

GQutpelet, 137 F.3d 748, 750 (3d Cr. 1998). However, a
bankruptcy court’s conclusions of |law are subject to plenary
review and are consi dered de novo by the review ng court.

Meespierson, Inc. v. Strateqic Telecom Inc., 202 B.R 845,

847 (D. Del. 1996). M xed questions of |aw and fact are
subject to a “m xed standard of review' under which the
appel l ate court accepts finding of “historical or narrative
facts unless clearly erroneous, but exercise[s] plenary review
of the trial court’s choice and interpretation of |egal
precepts and its application of those precepts to the

historical facts.” Mellon Bank, N. A v. Mtro

Communi cations, Inc., 945 F. 2d 635, 641-642 (3d Gr. 1991)

(citing Universal Mneral, Inc. v. C A Hughes & Co., 669 F.2d

98, 101-02 (3d GCr. 1981)), cert. denied., 112 S. C. 1476

(1992).

1. Whether the Bankruptcy Court Erred in Concluding that
Appel lants are Entitled to Adm nistrative Expense
Priority Only for Stay-On Benefits Attributable to
Services Performed Postpetition.

I n appeal ing the Bankruptcy Court’s Novenber 29, 1999



Order, Appellants raise four issues. First, Appellants
contend that the Stay-On benefits, in their entirety, are
entitled to admnistrative expense priority. Second,
Appel l ants contend that Stay-On benefits are different from
severance benefits. Third, Appellants contend that Debtors
will be unjustly enriched if adm nistrative expense priority
is not afforded to the entire anount of Stay-On benefits.
Fourth, Appellants contend that inmedi ate paynent of the
Enpl oyees’ cl ains should be ordered pursuant to 11 U S.C. 8§

105.

A. VWhet her the Bankruptcy Court properly allocated the

Stay-On benefits between the prepetition and

postpetition periods.

Appel l ants contend that the Stay-On benefits are, in
their entirety, admnistrative expenses as defined in Section

503(b) (1) (A of the Bankruptcy Code,! and are entitled to

!Section 503(b) of the Bankruptcy Code provides:
[ T] here shall be allowed adm nistrative expenses
i ncl udi ng-

(1)(A) the actual, necessary costs and expenses
of preserving the estate, including wages,
sal ari es, or comm ssions for services
rendered after the commencenent of the case.
11 U.S.C. § 503.



first priority under Section 507(a)(a) of the Bankruptcy
Code. ?

Appel l ants assert that the Stay-On benefits are entitled
to adm nistrative expense priority because the flow of
consideration given in exchange for the Stay-On benefits
occurred post-petition. According to Appellants, the
consideration for the Stay-On benefits was bei ng an enpl oyee
in good standing at the tinme of the term nation.

For purposes of claimtreatnent in bankruptcy, the Court
of Appeals for the Third Crcuit has distinguished between
severance benefits in lieu of notice of term nation and

severance benefits based on length of enploynment. See In re

Roth Anmerican, Inc., 975 F.2d 949, 957 (3d Cr. 1992)(quoting

In re Health Mintenance Found., 680 F.2d 619, 621 (9th G

1982)). “In the first scenario, the consideration for
recei ving severance pay is being an enpl oyee of a debtor-in-
possession in good standing at the tine of the term nation of
duties. In the second situation, the consideration for

receiving severance pay is the services performed for the

’Section 507 provides in relevant part:
(a) The follow ng expenses and clai ns have priority
in the follow ng order:

(1) First, admnistrative expenses all owed
under section 503(b) of this title .
11 U.S.C. § 507.



conpany over the entire period of each enpl oyee’'s enpl oynent.”

In re Allegheny Int'l, Inc., 118 B.R 276, 279 (Bankr. WD.

Pa. 1990)(citing In re Mammoth Mart, 536 F.2d 950, 955 (1st

Cr. 1976)).

Because consideration for the first type of severance pay
is deenmed not to occur until the term nation date, i.e.
postpetition, that type of severance is generally accorded

adm ni strative expense priority. See Al legheny, 118 B.R at

278. On the other hand, the second type of severance is
deened to have accrued over the entire termof the enployee's
enploynent. 1d. Thus, only that portion allocable to work
performed during the postpetition period is generally accorded
adm ni strative expense priority. [|d. The remaining portion
allocable to the prepetition period is treated as a general
unsecured claim subject only to the availability of the
priority under Section 507(a)(3) of the Bankruptcy Code for
wages and benefits earned in the 90 days prior to the petition

date. In re Wean Inc., 171 B.R 528, 531 (Bankr. WD. Pa.

1994).

Al t hough the Enpl oyees had to be in good standing at the
time of termnation in order to receive the Stay-On benefits,
the record in this case clearly denonstrates that the anmounts
to which the Enpl oyees were entitled under the severance

package were tied directly to length of service. (D.I. 2,



Exh. 1, at Exh. B). Both the accrual of BHQ Tinme and the
week- per-year cap on the Stay-On benefits correlate to an
enpl oyee’ s overall length of tenure with the Debtors. 1d.
Thus, the Court concludes that the Bankruptcy Court was
correct in holding that Appellants are entitled to

adm ni strative expense priority only for Stay-On benefits
attributable to services perforned postpetition.

B. VWhet her Stay-On benefits are entitled to

adm ni strative expense priority because they are

different from severance benefits.

Appellants rely on two cases in support of their
contention that Stay-On benefits should be treated differently
than traditional severance benefits.

In the first case, Inre Smth Corona Corp., 210 B.R 243

(Bankr. D. Del. 1997), the bankruptcy court addressed the
extent to which an insurer was entitled to admnistrative
expense treatnent for an unpaid insurance premum |d. at

245-47. The insurance policy in Smith Corona provided for

mont hly prem um paynents plus an additional annual prem um
payabl e on the last day of the policy year. 1d. at 244. In
hol di ng that each of the nonthly prem uns due postpetition as
wel | as the additional annual prem um which becane due
postpetition, were each adm nistrative expenses of the

debtor’s estate, the bankruptcy court concl uded:



Not hing in this record supports the assertion that

a portion of the additional premumis paynent for
pre-petition enpl oyee insurance benefits. Furthernore,
the court cannot agree with Smth Corona s inplicit
argunment that the additional premummmay be uniformy
attributed to the prior year, which would be necessary
for this court to prorate the additional prem um due
Septenber 1995. The additional premumis a separate
el ement of conpensation that the parties agreed to

and that benefits the estate.

Id. at 246.

In the instant case, however, the Bankruptcy Court
concl uded that the amounts to which the Appellants are
entitled are attributable to the Appellants’ enploynment with
the Debtors prior to the Petition Date because the anounts
vary based on length of enploynment. (D.l1. 2, Exh. 6, at 15).

Thus, the Court concludes that the rationale in Snmth Corona

i's inapplicable because the record in this case indicates that
t he paynents contain a significant portion of prepetition
servi ce.

The second case Appellants rely upon in support of their
contention that Stay-On benefits should be treated differently

t han severance benefits is Inre Artesian Indus., Inc., 183

B.R 496 (Bankr. N.D. Chio 1995). 1In Artesian, the debtor was
undergoing financial difficulties and, in order to retain key
managenent, entered into severance agreenents with ei ght of
its executives on April 1, 1992. [d. at 499. Under the terns
of the agreenents, each executive was entitled to receive a

certain percentage of his annual salary, plus twenty-five



percent to conpensate for |ost benefits, if they were
term nated, other than for cause, within twelve nonths of the
execution of the agreenent. 1d. at 496-97.
The next day, April 2, 1992, the debtor’s principal
| ender commenced a foreclosure action in state court and a
recei ver was appointed the sanme day. 1d. at 497. The
recei ver obtained authority fromthe state to sel
substantially all of the debtor’s assets. 1d. The sale was
conpleted in August 1992, and the receiver noved in state
court to distribute the sale proceeds. 1d. Wile the
receiver’s notion was pendi ng, an involuntary chapter 7
petition was fil ed against the debtor. The receiver
term nated the eight executives in July and August 1992. |1d.
at 498. Each of the executives then filed a proof of claimin
t he bankruptcy court for paynent of their severance claimas
an expense of the receivership, not as an admnistrative
expense in the chapter 7 proceeding. 1d. at 498-99.
I n concluding that the severance clains were expenses of
t he receivership, the bankruptcy court found that:
The evidence indicates that the retention of Artesian’s
managenent through the period of the receivership was
inportant to the conpany’s custoners and vendors. Thus,
the court finds that the severance agreenents and the
debt incurred pursuant to the sane directly and
substantially benefitted the receivership estate.

Id. at 500.

As the Bankruptcy Court in this case correctly concl uded,



Artesian is distinguishable on a variety of grounds. First,
all but one day of the period of tinme during which the
executives were enpl oyed by the debtor subsequent to execution
of their severance agreenents occurred during the
receivership. 1In this case, a significant portion of the

Enpl oyees’ service occurred pre-petition. Second, the
benefits offered to the executives in Artesian were a fixed
percentage of the executives’ salaries. Here, the benefits
offered to the Enpl oyees’ depended on their |length of service
with the debtor. Third, while the Artesian court expressly
stated that it would apply case law relating to the all owance
of adm nistrative expenses in bankruptcy cases by anal ogy, it
noted that the bankruptcy case | aw was not dispositive.

Thus, the Court concludes that Artesian does not support
Appel l ants’ position that all Stay-On benefits are entitled to
adm ni strative expense priority.

C. VWhet her proration of the Stay-On benefits woul d

unjustly enrich the Debtors.

Appel  ants contend that a denial of adm nistrative
expense priority for the prepetition portion of their clains
woul d unjustly enrich the Debtors and their creditors by
allowng themto retain the benefit of the consideration
W t hout expendi ng the prom sed conpensation. Appellants rely

on two cases in support of their argunent.



In the first case, In re Visual Industries, Inc., 57 F.3d

321, 325 (3d Gr. 1995), the Court of Appeals for the Third
Crcuit found that no unjust enrichnment had taken place where
a supplier to a debtor was deni ed adm ni strative expense
priority for services rendered to the debtor’s estate after
the petition date, because the nature of the those services
rendered were of no benefit to the estate. |1d. at 325. In

the second case, In re Sharon Steel Corp., 206 B.R 776, 783

(Bankr. WD. Pa. 1997), the clainms of certain enpl oyees who
provi ded services to a debtor exclusively in the postpetition
period were treated as adm ni strative expenses. The Court
concl udes that neither case stands for the proposition that
denial of adm nistrative expense priority for services
rendered prepetition constitutes unjust enrichnent.

D. VWhet her Appellants are entitled to i medi ate paynent

under Section 105.

Appel  ants contend that pursuant to Section 105 of the
Bankruptcy Code, the Bankruptcy Court, as a court of equity,
shoul d have directed the Debtors to nake i medi ate paynent of
t he Enpl oyees’ clains for the Stay-On benefits.

| ssues within the equitable discretion of a bankruptcy

court should be overturned only for an abuse of discretion.

See Inre Continental Airlines, 91 F.3d 553, 560 (3d Cr

1996). The Bankruptcy Court rejected Appellants’ Section 105



argunent, hol di ng:
The Enpl oyees al so seek equitable relief in the form
of i medi ate paynent of their clains under § 105. To
the extent that the clear | anguage of 8§ 503 rel egates
their clains to general prepetition status, an order
for imedi ate paynent under 8 105 is inappropriate.
To the extent that 8 503 and 8§ 507 grant admi nistrative
expense status to the Enpl oyees’ clains, paynment wl|
be made according to the schedul e of paynents for
simlar clains.
(D.1. 2, Exh. 6, at n.8).
The Court concludes that the Bankruptcy Court’s hol di ng
did not constitute an abuse of discretion given the clear
| anguage of Sections 503(b)(1)(A) and 507(a)(a) of the
Bankr upt cy Code.
CONCLUSI ON
For the reasons discussed, the Court concludes that the
Bankruptcy Court’s Novenber 29, 1999 Menorandum Opi ni on and
Order denying in part and granting in part the notion of
Appel  ants requesting all owance and i mredi ate paynment of
certain severance benefits as adm nistrative expenses pursuant
to sections 503(b)(1)(A), 507(a)(1) and 105 of the Bankruptcy
Code shoul d be affirned.

An appropriate Oder will be entered.



