IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

IN RE: ) Chapter 11
)
GST Telecom, Inc., et al. ) Case No. 00-1982 GMS

)
) Jointly Administered

Debtors. )
)

ORDER

I. INTRODUCTION

On February 22, 2001, the court entered an order pursuant to Rule 3003(c)(3) of the Federal
Rules of Bankruptcy Procedure that set a bar date for all tax claims by governmental entities. The
bar date was March 31,2001. The movant, the State Board of Equalization of the State of California
(“California” or “The Board”), claims that it did not receive notice of that bar date.

On February 15, 2002, the Board filed a post-petition administrative expense request for the
payment of taxes due on post-petition sales. The Board claims that the debtor owes sales tax on a
transfer of property that was made in the state of California after the petition was filed. The debtors
assert that the claim should not be allowed because (1) the tax at issue is a “stamp or similar tax”
which the debtors are exempted from paying under 11 U.S.C. § 1146(c) and (2) California’s claim
is untimely as it was made nearly one year after the March 31, 2001 bar date.

Presently before the court is California’s Motion for Summary Judgment which argues that
its tax is not a stamp or similar tax for 1146(c) purposes. California argues that although its claim
was filed after the bar date, the court should excuse the untimely filing because California failed to
receive proper notice of the sale, the bar date, or the confirmation as required by Bankruptcy Rules
9014 and 7004, or in the alternative, Rule 2002. The debtors have filed a cross motion for summary

judgment asking the court to find that their service was appropriate under these rules.



Upon consideration of the parties’ submissions and the applicable law, the court concludes
that consistent with its earlier ruling in this case regarding the State of Washington, California’s tax
is not a “stamp or similar tax” and therefore does not qualify for exemption under §1146(c).
Nevertheless, the court finds that there is a genuine issue of material fact as to whether the Board
received actual notice of the applicable bar date. For these reasons, the court will grant California’s
motion as to the 1146(c) issue, but will deny the motion as to the notice issue due to the existence
of genuine issues for fact. The debtors’ motion will be denied for this reason. The court will now
explain its reasoning.

II. BACKGROUND

GST Telecommunications is a telecommunications firm founded in 1994." The corporation
grew rapidly in its early years. It operated in eight western states, including California. By 1999,
however, the company had experienced a reversal of fortune, and subsequently filed for bankruptcy
under Chapter 11 on May 17, 2000. On July 14, 2000, the debtors moved for an order approving
a sale of substantially all of their assets to Time Warner Telecom (“Time Warner”). The Board was
not listed on the applicable service list. The court signed an order permitting the sale of assets to
Time Warner on September 21, 2000.

The sale of assets to Time Warner caused Time Warner to purchase some of GST’s assets
located in California. California law required the debtors to pay a sales tax on the transfer. Section
6051 of the California Revenue and Tax Code states that “[f]or the privilege of selling tangible
personal property at retail a tax is hereby imposed upon all retailers at a rate of . . . 4 3/4 percent.”

CA.REV. & TAX CODE § 6051 (2002).

' The other debtors are subsidiaries of GST Telecommunications.
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On January 25, 2001, the debtors filed an application for an order pursuant to Bankruptcy
Rule 3003(c)(3) to establish a deadline for governmental units to file proofs of claim for tax claims.
The court approved the application, and signed an order setting the bar date at March 31,2001 (“the
Administrative Tax Bar Order” or “bar order”). The Administrative Tax Bar Order was sent to the
debtors’ service list. It is undisputed that the Board was listed on the affidavit of service as follows:
“State of California, Board of Equalization, P.O. Box 942879, Sacramento, Ca. 94279.” The mailing
address designated by the Board is: “State of California, Board of Equalization, MIC 29, P.O. Box
942879, Sacramento, Ca. 94279-0001.”

The debtors subsequently notified the interested parties that a confirmation hearing would
be held on January 7, 2002. The Board was not listed on the service list for this hearing, and did not
appear. However, the January 7, 2002 hearing was continued until February 12, 2002. Although
the Board was not on the service list for the February 12 hearing, an attorney for the Board was
present in court but did not make an official appearance. On February 15, 2002, the Board filed its
Administrative Tax Claim which seeks to recover taxes pursuant to section 6051 of the California
Revenue and Tax Code.

There is an issue as to whether the Board was properly notified of the bar date. It is
undisputed that notice of the bar date was not served pursuant to Bankruptcy Rules 9014 and 7004
which govern service in “contested matters.” See Fed. R. Bankr. P. 9014. The debtors contend that
a bar date is not a “contested matter” for the purposes of Rule 9014. Therefore, they argue, service
regarding the bar date could have been made pursuant to Bankruptcy Rule 2002 which regulates
service in uncontested matters. California contends that service was flawed under either Rule 9014

or 2002 because the debtors’ attempted service did not name a specific person or department at the



Board. California also argues that the bar date was a contested matter because the bar date is
intertwined with the tax issue under section 1146(c¢).

Alternatively, the debtors argue that even if service was not properly made, California had
actual notice of the sale and bar date. The debtors allege that on or about February 15, 2001, the
Board became aware of the sale. Indeed, a February 15, 2001 letter from Board auditor Steve
Slaughter does make reference to “companies and subsidiaries acquired by Time Warner Telecom,
Inc. in 2001.” (See Ex. D. to Debtors Opp’n.) Joseph Doubrava, an accountant for the debtors, also
states that Mary Ann Alonzo, a property tax attorney with the Board, was notified of the bar date
sometime in March 2001. However, other than Mr. Doubrava’s affidavit, there is no evidence in
the record to support this conclusion. Moreover, although the Doubrava affidavit claims that Ms.
Alonzo was made aware of the order establishing the bar date, there is no evidence that establishes
Ms. Alonzo’s knowledge or understanding of bankruptcy law and procedures. *

II1. STANDARD OF REVIEW

Summary judgment is appropriate when there are no genuine issues of material fact and the
moving party is entitled to a judgment as a matter of law. See Fed. R. Civ. P 56(c). A fact is
material if it might affect the outcome of the case, and an issue is genuine if the evidence is such that
a reasonable factfinder could return a verdict in favor of the nonmovant. See In re Headquarters

Dodge, Inc., 13 F.3d 674, 679 (3d Cir. 1993) (citing Anderson v. Liberty Lobby, Inc.,477 U.S. 242,

? The debtors also assert that a finding of notice can be made based upon
communications between Board Tax Specialist Mary Narlock and the debtors. However, it is
undisputed that any communications between Ms. Narlock and the Board did not take place until
October 2001, six months after the bar date. Since any communications between Ms. Narlock
and the Board could not have been calculated to provide the board with reasonable notice of a
bar date that had long since passed, the court will not consider the communications with Ms.
Narlock in its analysis of the notice issue.



248 (1986)). When deciding a motion for summary judgment, the court must evaluate the evidence
in the light most favorable to the nonmoving party and draw all reasonable inferences in that party’s
favor. See Pacitti v. Macy’s, 193 F.3d 766, 772 (3d Cir. 1999). The nonmoving party, however,
must demonstrate the existence of a material fact supplying sufficient evidence -- not mere
allegations -- for a reasonable jury to find for the nonmovant. See Olson v. General Elec.
Aerospace, 101 F.3d 947,951 (3d Cir. 1996) (citation omitted). To raise a genuine issue of material
fact, the nonmovant “need not match, item for item, each piece of evidence proffered by the movant
but simply must exceed the ‘mere scintilla’ [of evidence] standard.” Petruzzi’s IGA Supermarkets,
Inc. v. Darling-Delaware Co., 998 F.2d 1224, 1230 (3d Cir. 1993) (citations omitted). The
nonmovant’s evidence, however, must be sufficient for a reasonable jury to find in favor of the
party, given the applicable burden of proof. See Anderson, 477 U.S. at 249-50.
IV. DISCUSSION

There are two separate issues presented in these motions - whether California’s sales tax is
exempt under section 1146(c) and, if so, whether California’s administrative tax claim was timely
filed. The court will address the 1146(c) issue first, followed by a discussion of the notice issue.

A. Section 1146(c)

Section 1146(c) of the Bankruptcy Code states:

The issuance, transfer, or exchange of a security, or the making or delivery of an

instrument of transfer under a plan confirmed under section 1129 of this title, may
not be taxed under any law imposing a stamp tax or similar tax.’

11 U.S.C. § 1146(c) (2002).

* Contrary to California’s assertion, section 1146(c) does not state that the tax
must be a “stamp or similar tax imposed upon an instrument transferring an interest in property.”
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The parties dispute whether the sales tax embodied in section 6051 of the California Revenue
Code is a “stamp or similar tax” for the purposes of section 1146(c). In In re 995 Fifth Avenue
Assoc., 963 F.2d 503, 511-12 (2d Cir. 1992), the Second Circuit outlined a five part test courts can
use to determine whether a tax is a stamp or similar tax. According to the Second Circuit, the court
must consider whether:

(1) [the tax 1s] imposed only at the time of transfer or sale of the item at issue; (2) the
amount due [under the tax] is determined by the consideration for, par value of, or
value of the item being transferred; (3) the tax rate is a relatively small percentage
of the consideration for, par value of, or value of the item being transferred; (4) the
tax is imposed irrespective of whether the transferor enjoyed a gain or suffered a loss
on the underlying sale or transfer; (5) in the case of state documentary transfer taxes,
the tax must be paid as a prerequisite to recording.

In re 995 Fifth Avenue Assoc., 963 F.2d at 511-12.

The court finds that California’s sales tax meets four of these five criteria. Nevertheless, the
court finds that the tax rate is not “a relatively small percentage of the consideration for, par value
of, or value of the item being transferred.” Id. Earlier in the debtors’ case, the State of Washington
objected to the confirmation of the debtors plan. Washington alleged that its use tax was not a stamp
or similar tax for 1146(c) purposes. In addressing Washington’s objection, the court stated:

Washington argues that its 6.5 % tax is significantly higher than most taxes found
to be stamp taxes. The debtor argues that the amount of use taxes paid amounts to a
fractional percentage of the overall transaction, and is de minimis when compared
to income taxes or other such taxes.

The court rejects the debtor’s argument on this point. The 995 Fifth Avenue court
surveyed a number of cases and statutes concerning stamp taxes. See id. at 511-12
(collecting cases and statutes from Florida, Vermont, Connecticut, and New York).

None of the taxes imposed were greater than one percent. Thus, the court concluded,
“Stamp and documentary transfer taxes impose a low tax rate, typically about one
pacataksoftecrsdaan Grteundadyngtanséy’” 2513 Bsad anths cond s tecouthed et New Yakds et garstax whch
imposed a ten percent tax rate, “greatly exceed[ed] the tax rate used in any stamp or
documentary tax.” /d. The court therefore held that section 1146(c) did not exempt

the debtor from paying the tax. /d.



The court is persuaded by the reasoning of the 995 Fifth Avenue court. Since stamp

taxes are generally low, only taxes with rates nearly equivalent to a one percent

stamp tax rate should be considered “similar” to a stamp tax under section 1146(c).

In the present case, however, Washington’s 6.5% use tax is roughly six times greater

than the average one percent stamp tax. The court has not found -- and the debtor has

not provided -- a single case wherein a court has held that a tax as large as the one here
falls within the scope of section 1146(c). The court therefore finds that the 6.5 %
use tax here is more similar to the ten percent capital gains tax in 995 Fifth Avenue.

Similar to the 995 Fifth Avenue court, the court finds that Washington’s use tax, at

arate of 6.5 %, is too large to qualify as a stamp or similar tax under section 1146(c).

Thus, the debtor is not exempt from paying the tax.

Memorandum and Order, 3/20/02, at 6-7.

In its previous opinion, the court noted that under current law, in order to qualify as a stamp
tax, a tax must impose a rate that is roughly equivalent to the one-percent stamp tax rate.
Admittedly, California’s 4.75 % sales tax is lower than Washington’s 6.5 % use tax. Nevertheless,
like the Washington tax, California’s 4.75 % tax rate far exceeds the generally accepted one-percent
stamp tax rate. Therefore, the court finds that it cannot qualify as a stamp or similar tax under the
995 Fifth Avenue test.

In addition to the excessive tax rate, the court notes that there are fundamental differences
between a stamp tax and a sales tax not accounted for in the 995 Fifth Avenue test. As was
recognized in In re CCA Partnership, 72 B.R. 765 (D. Del. 1987), “a stamp tax is, by definition, a
tax on the instrument of transfer, not on the parties to the transfer or the act of recording the
transfer.” Id. at 766. By contrast, California’s sales tax does not tax instruments of transfer. Rather,
according to its terms, California’s sales tax imposes a tax upon “all retailers” for “the privilege of
selling tangible personal property” in the state. CA. REV. & TAX CODE § 6051 (2002). Indeed,

section 6051 makes no mention of instruments of transfer. Thus, California’s sales tax is

fundamentally different from a stamp tax in this regard.



For these reasons, California’s sales tax is not a stamp or similar tax for 1146(c) purposes.
Thus, if the court should find that California’s claim was timely filed, the debtors will not be

exempted from paying the tax.

B. Notice

The court now considers whether California was properly notified of the relevant events in
this lawsuit. Although the parties present arguments regarding the Board’s notice of the sale motion,
the confirmation hearing, and the bar date, the court finds that in order to determine whether the
Board’s claim is timely, it need only consider whether the Board received proper notice of the bar
date.

1. Is the Bar Date a Contested Matter?

The debtors concede that the notices regarding the sale, confirmation, and bar date were not
served in accordance with Rule 9014. However, the debtors assert that since the confirmation and
bar dates are not contested matters, they were allowed to serve notice for these proceedings under
Rule 2002. The Board responds that the bar date was a contested matter because it was “inextrciably
bound” to the 1146(c) issue. The Board argues that since a motion for a determination of the tax
issue must have been served pursuant to Rule 9014, the bar date must also become a contested

matter.

The court is not persuaded by the Board’s position. First, although it is an intriguing
proposition, the Board cites no authority in support of the contention that a bar date must become

a contested matter simply because it is connected to a matter that may subsequently contain a



dispute.* Moreover, the Board’s argument fails to realize that although the debtor could have made
a motion for a determination of tax liability, it was not required to do so. There is nothing
inappropriate in allowing the creditors to file claims and objections regarding their tax demands,
provided they are given proper notice.

Second, the Board also fails to cite any authority in support of its argument that a bar date
is a contested matter. Indeed, such a finding would be contrary to the plain language of Rule 2002.
Subsection (f) of Rule 2002 states that notice of “the time allowed for filing claims™ may be properly
served under the rule. See FED. R. BANKR. P. 2002(f)(3). California has not cited - and the court
has not found - any authority to the contrary. Thus, the court declines to rule that a bar date is per
se a contested matter.

2. Did the Board Receive Adequate Notice under Rule 2002?

Rule 2002 dictates that notice to creditors under the rule must be addressed “as [the entity]
has directed in its last request filed in the particular case.” Id. at 2002(g)(1). The Rule further states
that if the creditor does not have an address on file, “the notices shall be mailed to the address shown

on the list of creditors or the schedule of liabilities, whichever is filed later.” Id. at 2002(g)(2).

The debtors argue that they complied with Rule 2002 because they sent the notice to the
address on the schedule of liabilities - “State of California, Board of Equalization, P.O. Box 942879,
Sacramento, Ca. 94279.” The court would be persuaded that this constituted appropriate service if’

the Board had supplied the address. However, the Board was not listed on any of the prior service

* The Board’s argument also assumes the debtors will always know which matters
a creditor will contest. Placing such a high burden on the debtors is unreasonable, and the court
declines to do so.



lists and therefore did not supply an address. The address was supplied by the debtors. Thus, the
debtors had an obligation to ensure that they sent the notice to the appropriate address. See In re
Faden, 170 B.R. 304, 308 (Bankr. S.D. Tex 1994)(“The burden is on the debtors to accurately
complete their schedule of names and addresses of creditors.”).

The debtors failed to meet this burden because the address they provided was incorrect.
Although they sent the notice to “State of California, Board of Equalization, P.O. Box 942879,
Sacramento, Ca. 94279,” the Board’s designated address is “State of California, Board of
Equalization, MIC 29, P.O. Box 942879, Sacramento, Ca. 94279-0001.” As an initial matter, the
court notes that it was not an onerous burden for the debtor to discover the correct address. As the
Board points out, the address was readily accessible on the world wide web. Moreover, although
the debtors have over 40,000 creditors, they were only responsible for contacting the tax boards of
eight states. For these reasons, the court will not excuse the debtors’ failure to send the notice to the
correct address.

Additionally, the court finds that the debtor’s mistake was significant. The court notes that
the difference between the correct and incorrect addresses is admittedly small. However, the small
difference carries large consequences. The “MIC 29” reference was apparently added in an effort
to better direct the mail to the responsible department or person. Without the “MIC 29” routing
instruction, therefore, the service was not directed to anyone in particular. However, courts have
continually held that when serving large agencies and businesses, “service not directed to the
attention of anybody in particular is not sufficient.” In re Association of Volleyball Professionals,
256 B.R. 313, 317 (Bankr. C.D. Cal. 2000). Indeed, it is not unreasonable to assume that, when

dealing with an agency as large as the Board, the failure to include something as small as “MIC 29”
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could result in the mislabeled mail languishing in the wrong hands for days, weeks, or even months
until the error is discovered.
For these reasons, the court finds that the debtors’ attempted service was not directed to the

attention of anyone in particular, and is therefore insufficient under Bankruptcy Rule 2002.

3. Actual Notice

Having held that the service was improper under Rule 2002, the court must now consider
whether the service can nonetheless be deemed effective due to actual notice.

California argues that actual notice cannot save a defective service under any circumstances.
The court agrees that this statement may hold true where service is required to be made pursuant to
Rule 9014. However, when service must be made in accordance with Rule 2002, a number of courts
have held that actual notice can cure defective service. See In re Medaglia, 52 F.3d 451, 454 (2d
Cir. 1995) (noting that although Rule 2002 makes no mention of actual notice, “[a] finding that the
Rules require formal notice in all instances, regardless of the creditor’s actual knowledge” would
be illogical); In re Patriots Point Associates, Ltd., Nos. 89-3333, 89-3353, 1990 WL 64718, at *8
(4th Cir. 1990) (noting that with reference to Rule 2002, “a rule requiring notice and opportunity to
object is adequately complied with if an objecting party receives actual notice . . .”); In re Toth, 61
B.R. 160, 166 (Banrk. N.D. Ill. 1986) (“In bankruptcy, a procedural rule requiring notice is
adequately
complied with by procedure whereby a party not receiving formal notice does receive actual notice
....7). The court therefore rejects the Board’s position that actual notice cannot cure a defective

service under Rule 2002.
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Although the court finds that it is possible for actual notice to substitute for proper service,
the court also finds that in this case, there is a question of fact regarding whether California received
actual notice of the bar date. The debtors allege that Ms. Alonso was notified of the bar date
sometime in March 2001. However, the only evidence in support of this allegation is an affidavit
from the debtors’ employee, Mr. Doubrava. No other letters, facsimiles, or other objective evidence
that would prove notice has been included. Thus, although the court accepts the debtors’ assertions
as true, the court also notes that without corroboration, the debtors evidence regarding notice is
insufficient.

Moreover, even assuming that Ms. Alonzo was notified of the bar date in March 2001, the
debtors have not adduced any evidence that would demonstrate that Ms. Alonzo was the person who
should have been notified. The debtors have adduced no evidence to demonstrate that Ms. Alonzo’s
position or authority were such that any actual notice received by her could be imputed to the Board.
Additionally, the debtors have not proven that Ms. Alonzo, while aware of the bar date, was aware
of the bankruptcy implications of the bar date. The affidavit alleges that she was a property tax
attorney. However, the court believes that given the specialized nature of the bankruptcy law and
practice, the debtors must demonstrate not only that Ms. Alonzo (or another person) received notice
of the bar date, but that she was sufficiently conversant with bankruptcy law and procedures to be
able to appreciate the implications of the notice and respond accordingly. Although it is possible
that Ms. Alonzo has such a background, the current record contains precious little from which the
court can conclude that this is the case. Therefore, the court finds that there are questions of fact as

to (1) who the actual notice should have been given to and (2) whether Ms. Alonzo’s experience,
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position, or background in bankruptcy were such that the court can impute her alleged knowledge
to the Board.

For these reasons, the court concludes that there are questions of fact precluding summary
judgment on the notice issue. Therefore, the court will deny California’s motion for summary

judgment as to this issue.

V. CONCLUSION

The court concludes that California’s sales tax is not a stamp tax or similar tax, and therefore
does not qualify for exemption under 11 U.S.C. § 1146(c). The court will therefore grant summary
judgment in favor of California on this issue. Moreover, the court concludes that the bar date was
not a contested matter and it was therefore appropriate for the debtors to serve notice of the bar date
pursuant to Bankruptcy Rule 2002. The court finds, however, that the debtors’ attempted service
under Rule 2002 was ineffective. Nevertheless, questions of fact remain as to whether California
had actual notice of the bar date. Therefore, the court will deny summary judgment for either party
on the service issue, and will permit the parties to introduce evidence regarding notice at some future

time.’

® Given the court’s decision, it need not discuss the issue of excusable neglect on
the part of California at this time. However, if the court should find that the debtors’ service
was proper, California may reassert this issue.
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NOW, THEREFORE, IT IS HEREBY ORDERED that:
I. The State Board of Equalization of the State of California’s Motion for Summary
Judgment is GRANTED as to the section 1146(c) tax issue, but is DENIED as to
the issue of notice under Rule 2002.

2. GST’s cross-motion for summary judgment is DENIED.

3. Within 10 days of this order, the parties should submit an agreed upon schedule
for the conduct of fact discovery on the notice issue.

4. Within 10 days of this order, the parties should contact the court to secure a date
for an evidentiary hearing on the notice issue.

Dated: July 29, 2002 Gregory M. Sleet
UNITED STATES DISTRICT JUDGE
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