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Farnan, District Judge.

Presently before the Court is an appeal pursuant to 42
U S . C 8 405(g), filed by Plaintiff, Gerald Coul bourne,
seeking review of the final adm nistrative decision of the
Comm ssi oner of the Social Security Admi nistration (“the
Adm ni stration”) denying Plaintiff’'s claimfor continued
di sability insurance benefits (“DIB”) under Title Il of the
Soci al Security Act, 42 U S.C. § 401-433 (the “Act”).
Plaintiff has filed a Motion For Summary Judgnent (D.1. 12)
requesting the Court to reverse the findings of the
Conmmi ssioner and reinstate Plaintiff’s benefits, or in the
alternative, to remand this case to the Adm nistrative Law
Judge. In response to Plaintiff’s Mtion, Defendant has fil ed
a Cross-Mtion For Summary Judgnent (D.1. 10) requesting the
Court to affirmthe Comm ssioner’s decision. For the reasons
set forth below, Defendant’s Mdtion For Summary Judgnment w |
be denied and Plaintiff’s Mdtion For Sunmmary Judgnment will be
granted. The decision of the Conmm ssioner dated May 21, 1998
will be reversed and remanded to the Adm nistrative Law Judge
for further findings and/or proceedings consistent with this
Mermor andum QOpi ni on.

BACKGROUND

Procedural Background



Based on a previous decision by the Social Security
Adm ni stration, Plaintiff had been receiving disability
benefits due to an affective disorder and al coholism since
1983. (Tr. 51-54). By a notice dated June 12, 1996,
Plaintiff was advised that his disability benefits would be
term nated on January 1, 1997, pursuant to Public Law 104-121
whi ch prohibits an award of benefits to a disability clai mant
when drug addiction or alcoholismis a material, contributing
factor to the claimant’s disability. (Tr. 51-54).

Plaintiff appealed the Adm nistration s decision to
revoke his benefits alleging that he was di sabled as a result
of mental illness, frequent hospitalizations, depression and a
left arminpairment. (Tr. 64-71). Upon review, the Social
Security Adm nistration concluded that Plaintiff was no | onger
di sabl ed and denied Plaintiff’s appeal. (Tr. 55-56).
Thereafter, Plaintiff requested a hearing before an
Adm ni strative Law Judge (“A. L.J.").

On April 21, 1998, the A L.J. conducted a redeterm nation
hearing. (Tr. 25-50). On May 21, 1998, the A L.J. issued a
deci sion denying Plaintiff’s request to continue his
disability benefits. (Tr. 10-19). The A L.J. found that
Plaintiff had bipolar disorder and residual effects of a left

armfracture which were severe inpairnments. However, the



A.L.J. found that Plaintiff could performa reduced range of
“medi uni work and that a sufficient nunmber of jobs existed in
the | ocal and national econony neeting Plaintiff’s residual
functional capacity. Accordingly, the A L.J. concluded that
Plaintiff was no | onger disabled within the neaning of the
Soci al Security Act.

Fol l owi ng the unfavorable decision, Plaintiff filed a
timely Request For Review OF Hearing Decision. On March 3,
2000, the Appeals Council denied Plaintiff’s request. (Tr. 3-
5). Accordingly, the decision of the A L.J. denying
Plaintiff’s continued claimto benefits became the final
deci sion of the Comm ssioner. 20 C.F.R § 404.981.

After conpleting the process of adm nistrative review,
Plaintiff filed the instant civil action pursuant to 42 U S.C.
8§ 405(g), seeking review of the A L.J.’s decision denying his
claimfor continued disability benefits. 1In response to the
Conpl ai nt, Defendant filed an Answer and the Transcript of the
proceedi ngs at the adm nistrative | evel.

Thereafter, Plaintiff filed a Mdtion For Summary Judgnent
and Opening Brief in support of the Motion. In lieu of an
Answering Brief, Defendant filed a Cross-Mdtion For Sunmary
Judgnent requesting the Court to affirmthe A L.J. s decision.

The notions have been fully briefed, and therefore, this



matter is ripe for the Court’s review

1. Factual Background

A. Plaintiff's Medical History, Condition and Treat nent

At the tinme of the hearing in this case, Plaintiff was a
forty-four year old male with a high school diplom.

Plaintiff had no past relevant work, but testified before the
A.L.J. that he was enployed as a janitor for Goodw ||

| ndustries perform ng what the vocational expert considered to
be light to nmediumwork.® (Tr. 31-33, 43-44).

Plaintiff has had an extensive history of psychiatric
conditions, drug and al cohol abuse, and rel ated
hospitalizations. Beginning in 1974, Plaintiff was
hospitalized at the Del aware State Hospital follow ng a
vi ol ent outburst at his parents’ honme during which he
threatened his step father with a butcher knife and threw his
not her across a bed. (Tr. 85). At that time, Plaintiff’s

parents and brother informed hospital staff that they believed

! Plaintiff described his enploynment at Goodw ||
| ndustries as “sheltered work,” while the vocational expert
descri bed his enmployment as “supported enploynent.” However,

t he vocati onal expert acknow edged that Plaintiff’s enpl oynent
was not conpetitive and was a highly nonitored setting. The
vocati onal expert’s primary reason for disagreeing with
Plaintiff’s characterization of his work as “sheltered

enpl oynment” was based on her statement that “[s]heltered

enpl oynent is at less than m ni mum wage.” (Tr. 47).



Plaintiff needed psychiatric held since 1967 or 1968 when
school authorities had informed his parents that Plaintiff was
“hyperactive, a discipline problemand was highly resistant to
authority.” (Tr. 85).

Shortly after his February hospitalization, Plaintiff was
hospitalized a second tinme on March 17, 1974 for again
threatening the life of his stepfather and nother, taking
drugs and al cohol, and kidnaping his brother with the intent
to take himto Florida on an airplane. (Tr. 83). The
adm tting physician indicated that Plaintiff’s judgment was
“severely inpaired” and that he was abusive and psychotic.

The adm tting physician gave Plaintiff a provisional clinical
di agnosi s of “psychosis with drug or poison intoxication
(other than alcohol).” Plaintiff was treated with thorazine
and rel eased one nonth later with his condition noted as
“improved.” (Tr. 84).

Slightly nmore than four years |ater at age 25, Plaintiff
was again admtted to the Del aware State Hospital. Plaintiff
asked his parents to bring himto the hospital, because “his
girlfriend was irritating [him, so [he] couldn’t relax or
sl eep” for approxinmately one week. (Tr. 81). According to
Plaintiff’s past history, he was an in-patient at “St.

El i zabeth’s in DC January-February 1975.” Plaintiff had al so



been jailed for 60 days on charges for unspecified offense
that were | ater dropped. During his nental status eval uation,
Plaintiff was noted to be “attention seeking and belligerent
when demands were not net for pain pills inmediately.”
Plaintiff scratched his leg open with his fingernail in an
attenmpt to see a physician i mediately. However, Plaintiff
di d not have del usions or hallucinations and his orientation
and nmenory were “intact.” Plaintiff admtted al cohol abuse,
but deni ed any drug abuse. Plaintiff’s provisional clinical
di agnosis stated “[n]anic depressive illness, manic type;

i mmature personality.” (Tr. 81).

The day after his release fromthe Del aware State
Hospital, Plaintiff was civilly commtted by Dr. Tonogbanua
for shouting obscenities and using threatening behavior to
intimdate others. Plaintiff “claimed that he was an
under cover agent, restless, talkative, belligerent,
antagonistic to all therapies, with marked | ooseness of
associ ation; grandiose.” (Tr. 79). The notes from
Plaintiff’s mental status evaluation at that tinme indicated
that Plaintiff “was frequently nude, as he tore up his pajamas
and was residing in a seclusion roomthat he littered with
food, and on one occassion with defecation. He was secluded

due to constant stream of profane, threatening, and obscene



| anguage directed at fenmale patients in an intimdating manner
and for no apparent reason.” (Tr. 81). Plaintiff was
di agnosed with mani c depressive illness, manic type. (Tr.
80). Plaintiff was treated with thorazine and |ithium
carbonate and was transferred to an intensive treatnment unit.
After becom ng aggressive toward several wonen at the
hospital, Plaintiff was transferred to a nore secure area of
the hospital and was treated with Haldol. Plaintiff’s
nmedi cati ons were eventual ly adjusted and Plaintiff showed
“inprovenent in his manic psychosis with | ess hyperactivity,
| ess hostility and less flight of ideas.” As a result of this
i nprovenent, Plaintiff was rel eased on October 3, 1978.

On June 10, 1980, Plaintiff was again adnmtted to
Del aware State Hospital. Although no records exist for a
previous comm tment, the record of Plaintiff’s June 10, 1980
hospitalization indicates that he had been previously
di scharged on June 6, 1980. Plaintiff reported that he was
“overtal kative, insomiac, with poor appetite, nervous, crying
and shaki ng often” while he was at home in the intervening
days. (Tr. 76). Plaintiff also reported that he was dri nking
everyday and not taking his medication regularly. Plaintiff
had agreed to cooperate with a programat St. Francis

Hospital, but when his wife took himthere, he became



“di sruptive, |oud, belligerent, was throw ng things, and
claim ng soneone was after him” The doctor at St. Francis
had Plaintiff civilly commtted for his seventh adni ssion to
the Del aware State Hospital. 1In his nental status eval uation,
doctors noted that Plaintiff “was observed tal king and

| aughing to hinself. He was running up and down the corridors
singing and scream ng. He was standing in the shower with
this clothes on. He threatened to break the nursing station
wi ndow and eventually did so. He was probably hallucinating.
He was conbative and needed to be secluded. He was grow ing
and calling out obscenities. |Insight and judgnhent were
inmpaired to a psychotic degree.” (Tr. 76). Plaintiff was
again placed on Haldol and Plaintiff’s synptons gradually

i nproved. Plaintiff was rel eased one nonth later with
instructions to attend the nmental hygiene clinic and the Day
hospital. On discharge, Plaintiff was not psychotic and no
del usi ons were noted. The discharging psychiatrist noted that
Plaintiff “had gai ned good insight and realizes that his main
problemis drinking.” The discharging psychiatrist also
stated that Plaintiffs acute “problens were resolved” and that
he was able to drive a car, nmanage his own finances and work.
(Tr. 77-78). Plaintiff’s final diagnosis was noted as

(1) mani c-depressive illness, manic type; (2) explosive



personality; and (3) habitual excessive drinking. (Tr. 78).
Approxi mately one year later, Plaintiff was readmtted to
the Del aware State Hospital for the eighth time. Plaintiff
had di scontinued his counseling sessions and his nedication.
He reported that he was “drinking heavily, three pints a day,
and has been depressed because his car painting business
failed.” Notes fromPlaintiff’s nental status evaluation at
that time indicated that he was alert, his nenory and
orientation were intact, he was cooperative with rel evant and
coherent thoughts. Plaintiff’'s nmenory and orientation were
al so intact, however his judgnent was noted to be “grossly
impaired.” (Tr. 74). 1In addition, staff psychiatrists noted
that although Plaintiff had a past history with nental
illness, during this adm ssion “there [was] no evidence of
clear cut manic ideation or depressive episodes of psychotic
proportion.” (Tr. 74). Plaintiff was diagnosed with acute
i ntoxi cation of al cohol and discharged three days later. Upon
Plaintiff’s discharge, doctors recomended an in-patient
al coholic rehabilitation program however Plaintiff adamantly
refused to enter such a program stating that he could stop
drinking on his owm. (Tr. 75). No nedications were
prescribed for Plaintiff and the staff psychiatrist expressly

noted that there were no grounds to commit Plaintiff at that



tinme.

From 1981 until 1990, there are no records indicating
that Plaintiff received any further treatnment. In 1983,
Plaintiff was awarded disability benefits due to a nental
i npai rnment, and al cohol and/or drug abuse.

In January 1990, Plaintiff was admtted to HCA Rockford
Center for severe depression, anxiety, restlessness, inability
to function, paranoia and agitation. Plaintiff reported that
“[h]e was afraid of losing control.” (Tr. 86). The records
for Plaintiff’s adm ssion to HCA Rockford Center indicate that
he was foll owed as an outpatient for many years, with his | ast
visit approximtely a year or two prior to his January 1990
adm ssion. Plaintiff admtted al cohol abuse, but deni ed drug
abuse. Plaintiff was diagnosed with bipolar disorder, manic
and substance abuse. (Tr. 86). Plaintiff inmproved wth
medi cati on and psychot herapy, and he was di scharged on January
16, 1990. However, Plaintiff’s prognosis was noted as
“chronic.”

In 1993 and 1994, Plaintiff was exam ned by an
uni dentified physician on several occasions. On Novenber 19,
1993, Plaintiff indicated that he had not been hospitalized
since January 1990, and his only current nedication was

Trilafon. (Tr. 90). Doctors’ notes fromthis tinme period

10



indicate that Plaintiff continued to stay at home while his
wife worked. Plaintiff indicated that he had a good appetite
and a good sex life. (Tr. 89-90). Plaintiff denied racing
t houghts and anyt hing other than occasi onal anxiety when he
failed to take his nedication. (Tr. 90, 97). Plaintiff also
stated that he slept well, got up late and spent the day
“messing around” and drinking at a tavern. Throughout these
visits, Plaintiff indicated that he was feeling okay and was
“handling life well” (Tr. 92, 96-7), but he still had “issues
of drinking.” (Tr. 93).

On Novenber 23, 1994, Plaintiff was again admtted to
Rockford Center. Plaintiff denied a history of drug and
al cohol abuse at that tine, but the attendi ng physician noted
that Plaintiff had a “prom nent probleni w th al cohol abuse.
(Tr. 99, 101). Plaintiff stated that he had not had a drink
for a week, but admtted that he regularly drank ten beers a
day. Plaintiff was awake, alert and fully oriented while at
Rockford. Plaintiff also showed no signs of confusion, denied
hal | uci nati ons and had good nenory. Plaintiff becane tearful
when he tal ked about noney, but indicated that his primary
probl ens were insomia and that he neglected hinmself and his
hygi ene. Plaintiff was diagnosed by history wth bipolar

di sorder, depression and al cohol withdrawal. Plaintiff’s

11



G obal Assessnent of Functioning Score (“GAF”) for the past
year was noted to be 70, but upon adm ssion Plaintiff’'s GAF
was noted to be 32. Plaintiff was treated with Libriumto
relieve his alcohol w thdrawal synptons. Plaintiff’s
condition again inproved and he was di scharged shortly
t hereafter.

On March 15, 1995, Plaintiff was readmtted to the
Del aware State Hospital following an argunent with his wife
upon his return froma bar. (Tr. 105). Plaintiff admtted
past drug use, but denied current drug use. Wth regard to
al cohol consunption, Plaintiff admtted a continuing problem
with alcohol. Plaintiff reported that he drank 6 beers a day.
Plaintiff stated that he had been “doing fine” since his |ast
adm ssion to Del aware State Hospital. Plaintiff was unkenpt,
but cooperative at the time of adm ssion. However, Plaintiff
becane agitated and hysterical at one point, crying and
scream ng that he wanted to die. Plaintiff denied any
hal I uci nati ons or having suicidal or hom cidal thoughts.
Plaintiff was alert and oriented. H's nenory was good, but
hi s insight and judgnent were poor. When his condition
i nproved, Plaintiff was discharged. Upon discharge, Plaintiff
was di agnosed wi th bipolar disorder and al cohol abuse.

Plaintiff’s GAF score was again noted to be 70 over the past

12



year and 70 upon discharge. Plaintiff’s prognosis was guarded
due to his history of substance abuse. (Tr. 108).

In April 1996, Plaintiff was evaluated by Mary Wl f, MA.
in connection with his desire to continue to receive
disability benefits. Dr. WIlf’'s notes indicate that Plaintiff
admtted to |l ong-term al cohol abuse. Specifically, Dr. WIf
noted that Plaintiff drank a six pack of beer one to two tinmes
per week, which Plaintiff described as “noderate” drinking.
Plaintiff denied the use of alcohol since 1995, after a DUl
arrest. (Tr. 109). Plaintiff’s current and past GAF scores
were assessed at 55. Dr. WIf diagnosed Plaintiff with
al cohol dependence.

A few days later Plaintiff was exam ned at the Northeast
Treatment Centers-Delaware Care facility. (Tr. 114-117).
Plaintiff’s primary problem was identified as al cohol abuse,
and his denial of an alcohol problem Plaintiff stated that
his wife used excessive drinking as an excuse to | eave him
but Plaintiff clainmed that his wife was “jeal ous of the tine

he spent with male friends bonding at the tavern.” (Tr. 115).

After receiving the notice that his disability benefits
woul d be discontinued, Plaintiff was exam ned by two

physi ci ans, Alfonso Garbayo, M D. and Patricia Lifrak, M D

13



During his exam nation with Dr. Garbayo, Dr. Garbayo noted
that Plaintiff was causal in appearance, cooperative, aloof,
and suspicious. Plaintiff’s speech was observed to be nornmal,
coherent and relevant. (Tr. 119). Dr. Garbayo noted that
Plaintiff’'s affect was appropriate, and he was alert and
oriented with adequate concentration and intact nmenory and
attention span. However, Dr. Garbayo reported that Plaintiff
had poor inpul se control and poor judgnent. Dr. Garbayo

di agnosed Plaintiff with bipolar disorder and al cohol abuse in
rem ssion. Dr. Garbayo remarked that Plaintiff’s condition
was “stable” and that his GAF score was sixty-five. (Tr.
121).

During his exam nation with Dr. Lifrak in October 18,
1996, Plaintiff conplained that he “sometinmes” felt restless
and easily stressed. Plaintiff denied any enoti onal
conpl aints and stated that he was able to cope well
Plaintiff stated that, although he was receiving disability
benefits, he worked part-time as a package store clerk for a
year and a half until he was laid off. Plaintiff denied any
att endance problens at work and indicated that he had no
difficulties perform ng his job or getting along with co-
wor kers and supervisors. (Tr. 126). Dr. Lifrak reported that

Plaintiff denied hallucinations and suicidal behavior, any

14



hi story of al cohol w thdrawal synptonms or substance abuse.
Plaintiff also denied the consunption of alcohol since January
1995. Plaintiff also stated that his heaviest al cohol use was
in from1971 to 1973, when he was 18 to 22 years old and
drinking six beers per weekend. Plaintiff also denied any
current nedical problenms. Plaintiff reported that he enjoyed
wat ching television, listening to nmusic, going to the beach
and canping. (Tr. 127). Plaintiff described his nood as
“fairly good.” (Tr. 129-130). Based on her observations, Dr.
Lifrak reported that Plaintiff was fully oriented,

cooperative, friendly and well-grooned with good personal

hygi ene. Plaintiff’'s speech was normal and his activity |evel
was normal with no signs of tension, anxiety, restlessness or
hyperactivity. Plaintiff’'s attention span was normal and he
was able to focus and remain on task. Plaintiff’'s affect was
al so noted as normal, with his thought process |ogical and no
evi dence of | ooseness of association, delusions, or

hal l uci nations. Plaintiff’'s nenory, abstract reasoni ng and
ability to performcal culations were also intact. Dr. Lifrak
reported that Plaintiff’s insight and judgnment were fair
during the interview, and his current and past GAF scores were
70. Dr. Lifrak diagnosed Plaintiff with bipolar disorder, in

full rem ssion, and al cohol and cannabi s abuse i n sustai ned

15



rem ssion. Dr. Lifrak reported that although Plaintiff’s
condition affected his ability to function in the past, his
synptons were under control and his prognosis was only poor if
he failed to follow treatnent recomendations. (Tr. 130).

In response to a residual functional capacity
questionnaire, Dr. Lifrak noted that Plaintiff’'s ability to
relate to other people; ability to engage in daily living
activities and ability to perform conplex and repetitive tasks
were “mldly” limted. (Tr. 131-132). Plaintiff’s ability to
work in frequent contact with others and perform varied tasks
were “noderately” limted. Plaintiff’s ability to engage in
personal habits and interests; conprehend and foll ow
instructions, work with mniml contact with others, and
perform sinple tasks were not inpaired. (Tr. 131-132).

A year and a half later, Plaintiff was seen by Anis
Ahmed, M D. Dr. Ahned noted that Plaintiff’s synptons were in
rem ssion and that his condition was stable with his
medi cation. Dr. Ahnmed assessed Plaintiff’'s ability to
function in a regular work setting and opined that Plaintiff
had a “good” ability to understand, renmenber and carry out
sinple instructions, maintain attention and attendance, and
performat a consistent pace. (Tr. 147-149). Dr. Ahned

opined that Plaintiff had a “fair” ability to remenber worKk-
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| i ke procedures; sustain an ordinary routine wthout
supervision; work in proximty with others; make sinple work
rel ated decisions; conplete a nornmal workday and wor kweek

wi t hout interruption and deal with normal work stress. Dr.
Ahmed further opined that Plaintiff’s activities of daily
living were “slightly” Iimted and he had “noderate”
difficulties in maintaining social functioning. Dr. Ahmed
al so opined that Plaintiff “seldoni had deficiencies in
concentration, persistence or pace resulting in failure to
conplete tasks in a tinmely manner, and he had “repeated”

epi sodes of deterioration or deconpensation in work or worKk-
li ke settings based on his past history, but was “currently
stable.” (Tr. 149).

B. The A.L.J.'s Decision

In his Opinion dated May 21, 1998, the A L.J. concl uded
t hat, based on the nedical evidence and giving the Plaintiff
“the benefit of the doubt,” Plaintiff had bipolar disorder and
residuals of a left armfracture which are severe inpairnents,
but which did not neet or equal the criteria for the
inpairnments |listed in Appendix 1, Subpart P, 20 C.F.R 8§
404. 1594(f)(2). Assessing Plaintiff’s credibility, the A L.J.
concluded that Plaintiff’s subjective conplaints of conplete

ment al and exertional functional incapacity were “less than
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fully credible.” (Tr. 15). Specifically, the A L.J. observed
that Plaintiff’s bipolar disorder was in rem ssion since he
st opped drinking and, in any event, the disorder was
controlled by nedication. Wth regard to his left arm

i npai rnent, the A L.J. observed that Plaintiff was not on any
medi cation for the left armand had no treatnment or surgeries
to address his alleged left arminpairment. To the extent
that Plaintiff conplained of arthritis, the A L.J. noted that
Plaintiff had not had any treatnment for arthritis, and
Plaintiff's alleged arthritis had not been docunented by
acceptabl e medi cal techniques. (Tr. 16). In addition, the
A.L.J. found that Plaintiff’s arthritis was contradicted by
his testinmony that he had no limtations sitting, walking, or
standi ng, and that he was able to |ift 50 pounds.

I n assessing Plaintiff’s residual functional capacity
(“RFC"), the A.L.J. concluded that Plaintiff had an RFC for a
reduced range of nediumwork. To this effect, the A L.J.
found that based on Plaintiff’s testinony, Plaintiff could not
lift or carry nore than 25 pounds frequently and 50 pounds
occasionally. The A.L.J. also found that Plaintiff could sit,
stand and wal k for eight hours in an eight hour day. However,
the A L.J. found that Plaintiff had slightly limted ability

to perform push and pull functions using his left upper
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extremty, and noderate limtations in his ability to work in
coordination or in proximty with others, to accept
instructions, respond to criticismfrom supervisors, maintain
soci ally appropriate behavior and respond to changes in the
work setting. Based on the testinony of the vocati onal
expert, the A L.J. further concluded that Plaintiff could
perform such jobs as cleaner at the medium exertional |evel,
assenbler at the light exertional |evel and inspector at the
sedentary exertional |level and that a significant nunber of
such jobs were available in the national and | ocal econon es.
In addition, the A L.J. concluded that his findings were
consistent with the claimnts current work for Goodw ||
| ndustries as a janitor approxinmtely 25-28 hours a week.
Accordingly, the A L.J. concluded that Plaintiff was no | onger
di sabl ed and was no longer eligible for disability benefits.
(Tr. 17).
STANDARD OF REVI EW

Pursuant to 42 U.S.C. 8§ 405(g), findings of fact nade by
t he Comm ssioner of Social Security are conclusive, if they
are supported by substantial evidence. Accordingly, judicial
review of the Comm ssioner’s decision is limted to
determ ni ng whet her “substantial evidence” supports the

deci si on. Monsour Medical Ctr. v. Heckler, 806 F.2d 1185,
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1190 (3d Cir. 1986). In making this determ nation, a
review ng court may not undertake a de novo review of the
Comm ssi oner’s deci sion and nay not re-weigh the evidence of
record. 1d. In other words, even if the review ng court
woul d have decided the case differently, the Comm ssioner’s
deci sion nmust be affirmed if it is supported by substanti al
evidence. |d. at 1190-91.

The term “substantial evidence” is defined as |ess than a
preponderance of the evidence, but nore than a mere scintilla
of evidence. As the United States Suprene Court has noted
substanti al evidence “does not nean a large or significant
anount of evidence, but rather such relevant evidence as a
reasonabl e nmi nd m ght accept as adequate to support a

conclusion.” Pierce v. Underwod, 487 U. S. 552, 555 (1988).

Wth regard to the Suprene Court’s definition of
“substantial evidence,” the Court of Appeals for the Third
Circuit has further instructed, “A single piece of evidence
will not satisfy the substantiality test if the [Comm ssioner]
ignores or fails to resolve a conflict created by
countervailing evidence. Nor is evidence substantial if it is
overwhel ned by other evidence . . . or if it really
constitutes not evidence but nere conclusion.” Kent v.

Schwei ker, 710 F.2d 110, 114 (3d Cir. 1983). Thus, the

20



substanti al evidence standard enbraces a qualitative review of
t he evidence, and not nerely a quantitative approach. |d.;

Smth v. Califano, 637 F.2d 968, 970 (3d Cir. 1981).

DI SCUSSI ON

In his Mdtion For Sunmmary Judgnent, Plaintiff contends
that the decision of the A.L.J. denying Plaintiff disability
benefits is not supported by substantial record evidence.
Specifically, Plaintiff contends that (1) the A.L.J. erred in
concluding that the Plaintiff had a nmedical inprovenent
related to his ability to work; (2) the A L.J. erred in making
a nedical determnation that Plaintiff’s psychiatric condition
was in rem ssion follow ng cessation of al cohol use and
rejecting the opinions of Plaintiff’s treating psychiatrist;
and (3) the hypothetical proposed to the vocational expert did
not contain all of Plaintiff’s limtations found by his
treating physician and was ot herw se i nadequate. The Court
will consider each of Plaintiff’s argunments in turn.

I . Whet her The A.L.J. Erred In Concluding That The Plaintiff
Had A Medical |Inprovenent Related To His Ability To Work

By his Mdtion, Plaintiff contends that the A.L.J. erred
in concluding that he had a nedical inprovenent related to his
ability to work under 20 C.F.R. 8§ 404.1594. Specifically,
Plaintiff contends that the A.L.J. failed to appropriately
assess whet her he had a nedical inprovenent according to the

21



criteria set forth in 20 CF. R 8 404.1594(c)(2)(iv), because
the A.L.J. did not consider the “longitudinal history of the
[Plaintiff’s] inpairments, including the occurrence of prior
rem ssion, and the prospect of future worsening.” (D.1. 13 at
8-11).

In response to Plaintiff’s argument, the Comm ssioner
contends that “Plaintiff’s argument is prem sed upon a
m sunder st andi ng of social security law.” (D. 1. 11 at 18).
Speci fically, the Comm ssioner contends that “Plaintiff’s
disability benefits were termnated in 1997 not because he
showed nedi cal inprovenment, but pursuant to an Act of Congress
articulated in Public Law 104-121, which anended the Soci al
Security Act to elimnate benefits for disability caused by
al cohol and drug addiction.” (D.1. 11 at 18). Thus,
according to the Comm ssioner, Plaintiff was no |onger
entitled to receive disability benefits regardl ess of any
nmedi cal inprovenment by Plaintiff. Stated another way, the
Conmmi ssi oner contends that a finding of nedical inprovenent
was not necessary to the denial of Plaintiff’s claim (D.]I
11 at 18).

In reply, Plaintiff contends that a review of the
A.L.J.’s decision confirns that the A L.J. term nated

Plaintiff’s benefits “only due to a nmedical inmprovenment” and
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not pursuant to an application of Public Law 104-121, because
the A.L.J. made no findings concerning the effects of
Plaintiff’s alcoholismon his disability. Because the A . L.J.
relied on the nedical inprovenment provision, Plaintiff further
contends that the A.L.J. was required to consider both the
i ndividual s prior and current condition. According to
Plaintiff, the A L.J. erred because he did not discuss
Plaintiff's prior psychiatric history and only consi dered
Plaintiff’s current condition in a limted and abbrevi ated
fashi on.

In relevant part, Section 105 of Public Law 104-121 of
the Contract Wth Anmerica Advancenent Act of 1996 provides:

An individual shall not be considered to be disabled

for purposes of this subchapter if al coholism or

drug addi ction would (but for this subparagraph) be

a contributing factor material to the Conm ssioner’s

determ nation that the individual is disabled.
42 U.S.C. 8 423(d)(1)(C) . Pursuant to this anmendnent,

clai mnts who had been receiving disability benefits due to

al coholismprior to March 29, 1996, had their benefits

term nated as of January 1, 1997. See e.qg. Torres v. Chater,
125 F.3d 166, 171 (3d Cir. 1997).
Application of this anendnent to a claimnt requires a

two step analysis. MCall v. Apfel, 47 F. Supp. 2d 723, 728

(S.D. W Va. 1999). First, the A L.J. nust determnm ne whet her
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the claimant is disabl ed. Id.; see also 20 C. F. R

404. 1535(a). If the AL.J. finds that the claimant is
di sabl ed, then the A.L.J. nust determ ne whether alcoholismis
a contributing factor to the claimant’s disability. MCall,
47 F. Supp. at 728; see also 20 C.F.R 404.1535(a), (b).

Whet her a cl ai mant has shown nedi cal i nprovenment
sufficient to termnate disability benefits under 42 U S.C. 8§
423(f) is a separate inquiry fromthe inquiry necessitated by

the term nation of benefits due to al coholismunder 42 U. S.C.

423(d)(1)(c). See e.g. Hanblin v. Apfel, 2001 WL 345798 (6th
Cir. Mar. 26, 2001). To make a determ nation of medical

i nprovenment under Section 423(f), the A.L.J. nust consider
“all the evidence available in the individual’s case file,

i ncl udi ng new evi dence concerning the individual’s prior or
current condition which is presented by the individual or
secured by the Comm ssioner of Social Security.” 42 U S.C. 8§
423(f). Expanding on the statutory criteria for nmedical

i nprovenent, the regulations require the A L.J. to carefully

consider “the longitudinal history of the inpairnments,

i ncluding the occurrence of prior rem ssion, and the prospect

of future worsening. Inprovenent in such inpairments that is
only tenmporary will not warrant a finding of nedical
i nprovenent.” 20 C.F.R 8§ 404.1594(c)(2)(iv).
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To deternm ne whether the A L.J.’s analysis was
appropriate in this case, the Court nust first consider the
t hreshol d question raised by the parties’ respective
argunments, specifically, which section of 42 U.S.C. 423 did
the A.L.J. rely on for his conclusion that Plaintiff was
| onger disabled. After thoroughly reviewing the A L.J.’s
deci sion and the transcript of the hearing before the A L.J.
in light of the record evidence in this case, the Court agrees
with Plaintiff that the A L.J.’s conclusions rested on nedi cal
i nprovenent under 42 U.S.C. 8§ 423(f) and not al coholismas a
mat erial contributing factor under 42 U . S.C. 8§ 423(d)(1)(C).
Al t hough the A L.J. nentioned that Plaintiff’'s disability
benefits were term nated pursuant to Public Law 104-121 in his
statenment regarding the procedural history of this case, none
of the A.L.J.’s finding or conclusions were directed to the
i nqui ry necessitated by Public Law 104-121 and its rel ated
regul ati ons. The Court’s conclusion is supported by the
A.L.J.’s statutory references. Indeed, nowhere in the
A.L.J. s opinion does he refer to 20 C.F. R 8§ 404.1535, the
regul ati on gui ding the analysis under Section 423(d)(1)(C).
Moreover, the A L.J. expressly stated and concluded that the

clai mant “experienced a work-related nedical inprovenent.”

(Tr. 14, 17) (enphasi s added).

25



Al t hough the A L.J. discussed Plaintiff’s drinking to
some extent, the Court cannot conclude that the A L.J.
consi dered whether Plaintiff’s alcoholismwas a “contributing
factor material to his disability.” Indeed, the A L.J. did
not performthe two step analysis required by Section
423(d) (1) (C) and never made any of the findings required by 42
U S C 423(d)(1)(C) and its related regulation, 20 C.F.R 8§
1535, that alcoholismwas, in fact, a material contributing
factor to Plaintiff’s disability. To the contrary, rather
t han addressing the question of whether Plaintiff’s al coholism
was still a material contributing factor to his disability,
the A.L.J. assuned this by virtue of Plaintiff’'s previous
award of disability. (Tr. 14). Stated another way, the
A.L.J. did not reevaluate whether Plaintiff’s al coholism was
still a material contributing factor to his disability, which
woul d have been the appropriate analysis if the A.L.J. was
relying on Section 423(d)(1)(C). Rather, the A L.J. stated
that “[t]he claimnt’s bipolar disorder has been in rem ssion
concomtant with the claimnt’s abstinence from al cohol .
Accordingly, regarding the claimant’s nental limtation, he
has experienced a work-related medi cal inprovenent (20 CFR
404.1594(f)(3)(4)).” (Tr. 14). Wth respect to his findings,

the A.L.J. stated that “[t] he clai mant has experienced a worKk-
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rel ated medi cal inprovenent in his bipolar disorder, in that
it is in remssion since the claimnt stopped drinking.” (Tr.
17). Thus, while the A L.J. considered Plaintiff’s drinking,
the Court concludes that the A L.J. s consideration of
Plaintiff’s drinking was tangential to the issue of work
related inmprovenent, in that the A L.J. did not make any
explicit findings regarding alcoholismas a materi al
contributing factor to Plaintiff’'s disability.?

Because the A L.J. explicitly relied on the concept of

medi cal inprovenent for his decision that it was appropriate

2 By his Answering Brief, the Conm ssioner seens to
suggest that the A.L.J. inplicitly considered Section
423(d) (1) (C), because he found that “Plaintiff’s medical
condition inproved since he stopped abusing al cohol.” (D.I
11 at 18). To this effect, the Conmm ssioner contends that “a
findi ng of medical inprovenent was not necessary to the denial
of Plaintiff’s claim” (D.1. 11 at 18). \While the
Comm ssioner is correct that a finding of nedical inprovenent
may not have been necessary to deny Plaintiff’'s claimif the
A.L.J. had expressly found that Plaintiff’s al coholismwas a
mat erial contributing factor to his illness, the fact renmins
that the A.L.J. s express findings were based on nedical
i mprovenent. \ere as here, the A L.J. clearly and
unequi vocally stated that Plaintiff experienced a work-rel ated
nmedi cal inprovenment, the Court declines to supplant that
express finding with a finding which may be inplicitly drawn
fromor read into the A L.J."s decision. See e.qg. Fargnoli v.
Massanari, 247 F.3d 34 (3d Cir. 2001) (holding that A L.J. has
duty to explain basis for his findings and deci sion).
Moreover, it is the duty of the A.L.J. in the first instance,
and not this Court, to determ ne whether Plaintiff’s
al coholismis a material contributing factor to his
disability. See e.qg. Brown v. Apfel, 2000 W. 294816, *4 (D.
O. Mar. 21, 2000).
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to discontinue Plaintiff’s benefits, the A L.J. was required
to consider all of the evidence in the claimant’s file,
including the claimnt’s past history. However, as Plaintiff
correctly points out, the A L.J. failed to consider
Plaintiff’s extensive nedical history, including his nunerous
hospitalizations and the circunstances and di agnoses attending
t hose hospitalizations. |In addition, the A L.J. failed to
consider the prospect of Plaintiff’s condition relapsing, a
notable topic in Plaintiff’s nmedical records, including the
records of Dr. Ahned, Plaintiff’s treating physician. (Tr.
146). Because the A L.J. failed to conduct the appropriate
anal ysis to support his findings of medical inprovenent, the
Court concludes that the A.L.J. s decision that Plaintiff
experienced a work-rel ated medical inprovenent is not
supported by substantial evidence. Having concluded that the
A.L.J." s analysis was erroneous, the Court need not consider
the remai ning argunents offered by Plaintiff. Accordingly,
the Court will remand this matter to the A.L.J. for further
findi ngs and/ or proceedi ngs consistent with this Menorandum
Opi ni on.
CONCLUSI ON
For the reasons discussed, Plaintiff’s Mtion For Summary

Judgnent will be granted, Defendant’s Mdtion For Summary
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Judgnment will be denied and the decision of the Comm ssioner

dated May 21, 1998 will be reversed and remanded to the A.L.J.

for further

findi ngs and/ or

Opi ni on.

proceedi ngs consistent with this Menorandum

An appropriate Order will be entered.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF DELAWARE
GERALD COULBOURNE,
Plaintiff,

v. . Givil Action No. 00-370-JJF
KENNETH S. APFEL,
Comm ssi oner of Soci al
Security Adm nistration,

Def endant .
ORDER

At Wl mngton, this 26 day of July 2001, for the reasons
di scussed in the Menorandum Opi nion issued this date;

| T 1 S HEREBY ORDERED t hat :

1. Def endant’s Cross-Mtion For Summary Judgment (D.|
10) i s DENI ED.

2. Plaintiff’s Mdtion For Summary Judgment (D.1. 12) is
GRANTED

3. The final decision of the Comm ssioner dated May 21,
1998 is reversed, and the above-captioned case is remanded to
the Adm nistrative Law Judge for further findings and/ or

proceedi ngs consistent with the Court’s Menorandum Opi ni on.

UNI TED STATES DI STRI CT JUDGE



